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I 


| ermal criticisms by Mr. Lowenthal of railroad reorganiza- 

tion procedure, both before* and after* the enactment of 
Section 77 of the Bankruptcy Act,* raise anew not only the prob- 
lem of private versus public control, but also the constitution, 
functions, and control of protective committees. As to the former 
it is clear that he favors a more highly concentrated control in 
the hands of the Interstate Commerce Commission. But as his 
proposal is general and not sufficiently specific to give a clear 
picture of that new control, it will be considered here only inciden- 
tally. There are, however, certain basic assumptions involved in 
his treatment of protective committees which it would be profitable 
to reéxamine. 

One of these assumptions seems to be that a major defect of 
the old and present system is the absence of any real opportunity 
for independent judgment and approval of the reorganization plan 
by security-holders; * that their ratification is wholly fictitious, 


* Since I have no interests, professional or otherwise, in any of the reorganiza- 
tions discussed herein and since matters of record reveal only a small part of the 
picture, I have been dependent on private inquiry and observation for obtaining 
the vitally important factual material on which this article is based. 

1 LOWENTHAL, THE INvEsTOR Pays (1933). 


2 Lowenthal, The Railroad Reorganization Act (1933) 47 Harv. L. Rev. 18. 


8 47 Stat. 1474-82 (1933). 
4 See Lowenthal, supra note 2, at 43-46. 
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made so by the way in which committees are constituted and 
deposit agreements drawn; and that any real reform in reorganiza- 
tion procedure would seek to inject the principles of true demo- 
cratic rule in this regard. In this connection it is assumed that an 
improved procedure would afford the small and independent bond- 
holder full opportunity to be heard on all matters affecting his 
interest." This would mean cutting the Gordian knot of the deposit 
agreement so as to permit the depositor to have greater freedom 
on his part than such agreements traditionally permit.® 

Secondly, there is the implication or suggestion that adequate 
protection to the small investors cannot be afforded by the larger 
(usually the institutional) investors because, it is said, the latter 
are so closely tied to the banking and speculative equity groups.’ 

And, finally, it is suggested that protective committee racketeer- 
ing is not only possible but probable under the new legislation. 
Primary reference here is to the item of committee expense which, 
though large in total amount, returns, it is said, no proportionate 
benefit; ° and to the opportunities afforded and granted committee 
members and their associates to make a profit by trading in the 
deposited securities, dealing with the committee, or otherwise.’ 
To prove these propositions Mr. Lowenthal uses material (mostly 
from deposit agreements ) out of the current reorganizations under 
the new legislation. 

Two propositions seem tolerably clear to me. In the first place 
the records and activities of the various committees to which Mr. 
Lowenthal makes reference not only fall short of sustaining the 
truth of the implications of his statements, but also go far in 
establishing that there is great utility and virtue in having inde- 
pendent, well organized, aggressive, powerful protective commit- 
tees. Secondly, whether or not Mr. Lowenthal’s ad hoc criticisms 
are justified, the potential or probable defects in the present sys- 
tem which he conjures up are by no means fantastic. But the 
solution of the difficulty lies not, as he implies, in emasculating 
the committees nor in concentrating more power in the individual 
bondholders, but rather in strengthening the position of com- 


5 See id. at 49-51. 8 See id. at 52-56. 
6 See id. at 36-40, 43-46, 52-56. 9 See id. at 38-39. 
7 See id. at 48-49. 
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mittees, in assuring them full and complete powers, and in sup- 


plying control over them at the time of their constitution. 


II 


Speaking generally, there has long been a need for reform and 
regulation of the practices of protective committees. This need 
has not been peculiar to railroads — in fact, it has probably been 
less acute there than in other types of reorganizations. The need 
for increased regulation has not been due primarily to the incom- 
petency or to the fraudulent proclivities of committee members. 
Rather, the need has arisen because so often the committees have 
been constituted by the inside groups, those affiliated with or 
drawn from the old management or the financial interests asso- 
ciated with it. Often the interests of these members have been 
clearly those of speculative equity groups, not motivated solely 
or dominantly by the urge to protect the interests of the securities 
which they represent. Through the use of security-holder lists, 
peculiarly or solely available to them, they have in fact employed 
the committee as a device to perpetuate their own control, to 
protect themselves from attack by the security-holders, and to 
enhance their own opportunities for further profit. Under these 
circumstances, the small security-holder stood little chance to 
gain the real protection which any legal system should afford him. 
In the first place, it took no great understanding of the mysteries 
of high finance to make obvious the futility of spending a thousand 
dollars to get a thousand dollars — or even less. It was clear that 
his real protection was to be found in a vigilant organization com- 
posed of others like himself who, by pooling resources and concen- 
trating attack, could gain the needed strength and power necessary 
for the task at hand. But the usual result was that this widely 
diffused and disorganized minority never mobilized, because of 
their inertia, lack of adequate leadership, or otherwise. Or, if 
an organization did result, it was too often effectuated by an 
incompetent and piratical group of the legal profession who as 
often as not did the security-holders even more disservice than 
would the old management or financial group. Though the de- 
mand was insistent there had never emerged in this country any 
permanent agencies rendering a continuous service to these widely 
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scattered minorities. We have had to date no private organization 
comparable to the Shareholders’ Protection Association *° in Eng- 
land, permanently organized for respectable and competent patrol 
duty in the field of finance. Hence the result of the conditions, 
vividly described by Berle and Means,” has been particularly 
acute in reorganization procedure, because it enhanced and even 
invited opportunities for exploitation of the economic interests of 
rather helpless security-holders. 

The problem of protection of minority interests in reorganiza- 
tions generally is too involved for adequate treatment here. Nor 
is it quite comparable to the problem in railroad reorganizations. 
The latter is somewhat unique, made so because of the existence 
of the Interstate Commerce Commission, with a vast background 
of experience in railroad regulation. Through this public agency 
Congress sought to give further needed protection to investors. 
And it is believed that what was done proceeded in the right direc- 
tion and that that agency can further be employed to supply ad- 
ditional protection. But it is submitted that the additional steps 
taken should be in quite other directions than those which Mr. 
Lowenthal apparently has in mind. 


III 


Mr. Lowenthal’s seeming insistence on security-holder ratifica- 
tion has much to be said for it in an idealistic system. Actually, 
it is too much to expect. Practically, it would not work. Realis- 
tically, it does not conform to the requirements of the case. To 
be sure, this illusion of ratification permeates the law of reorganiza- 


10 A report on the activities of this company, including some of the specific ac- 
complishments it has made, is to be found in The Stock Exchange. Protection for 
Shareholders (1933) 117 Econ. 499: “ Though the Association may be expected, in 
due course, to press for the amendment of the company laws, its more immediate 
tasks are the organization of collective action in shareholders’ interests and the 
representation of its members, as a proxy-holder at company meetings, when occa- 
sion demands. As far as possible it keeps a watchful eye on all company affairs 
and makes investigation whenever suspicion is aroused or information as to abuses 
is received. Apart from these functions it deals with a mass of inquiries from its 
members regarding the companies in which they are interested.” It is a company 
limited by guarantee, without share capital. Membership is open, for an annual 
subscription of 1os., to all shareholders and debenture holders of British companies. 

11 BERLE AND MEANS, THE MopERN CORPORATION AND PRIVATE PROPERTY (1932). 
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tion. But it is bound to be as illusive in Mr. Lowenthal’s search 
as it was fictitious in the reorganization lawyers’ demonstration 
of its existence. Professor Roger S. Foster has well stated the 
problem as follows: 


“ Any attempt to introduce democracy into reorganization practice 
calls for analysis of just what a corporate reorganization does. The 
fundamental assumption is that the enterprise has failed to live up to 
minimum expectations. Default has given rise to theoretical legal 
remedies of various creditors. But these remedies may be uncertain in 
scope, realizable only after protracted litigation, and more calculated to 
harm others interested in the enterprise than to fulfil the defeated ex- 
pectations of those to whom the remedies belong. Different bond issues 
may be secured by mortgages on segments of a railroad, each vital to the 
system and useless by itself. The necessity of pooling their securities 
is obvious, but unfortunately there is no mathematical basis for deter- 
mining the settlement. Again, foreclosing bondholders may have to 
compromise with junior interests to avoid delay, or resort to them as the 
most likely source of new money. What terms shall they offer? These 
are the commonplace problems of reorganization. Forty thousand scat- 
tered bondholders cannot settle them at town meeting. Vicarious nego- 
tiation is inevitable. 

“ If this negotiation is to be effective and expeditious the negotiators 
must be able to speak with authority. Bondholders’ representatives 
cannot defend in open debate the concessions they are about to make 
without convincing the stockholders that better terms should be offered 
them. The atmosphere of disappointed hope which hangs over the 
whole enterprise makes it peculiarly difficult to satisfy everyone. If 
practically all, or two-thirds, or even a bare majority have to ratify a 
plan when made, then the negotiators must so arrange it that they 
already have the ratifying votes in their pockets when they start to bar- 
gain. The alternative is a chaos of interminable talk.” 1” 


In other words, once the committee is constituted it should have, 
for purposes of effectiveness, powerful executive control. Reali- 
ties of the case make it impossible continually to communicate 
and negotiate with the vast array of security-holders. A committee 
never would be able to function if it had only such amorphous 
support of its depositors as Mr. Lowenthal thinks is necessary. 
In this connection he criticizes current deposit agreements on the 


12 Book Review (1933) 43 YALE L. J. 352, 357. 
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ground that depositors are given no right to withdraw until the 
committee adopts a plan and that the failure to withdraw shall be 
considered as an execution of authority by the depositor to vote 
on his behalf and to accept the plan.** Assuming (contrary to 
fact and only for purposes of argument) that the only function 
of the committee is the preparation and adoption of a plan, it is 
impracticable to require more. The large number of depositors, 
their notorious inertia and failure to respond, and the difficulty of 
reaching them make it necessary to adopt a rather simple rule of 
thumb to determine whether they have or have not accepted the 
plan. The failure to withdraw ** probably is one of the few satis- 
factory rules of thumb available.* The will-o’-the-wisp of ratifi- 


13 See Lowenthal, supra note 2, at 45-46. The criticism that there can be a 
withdrawal and recapture of the vote only on payment of money overlooks the 
fact that committee protection worth having costs somebody some money. This 
cost would be about the same in the end, whether the bondholders deposit or 
authorize a committee to act by proxy or power of attorney, as is suggested by 
Mr. Lowenthal at 4o. 

14 A withdrawal provision which in substance is typical is contained in the 
Deposit Agreement for the Chicago and Eastern Illinois Railway General Mortgage 
Five Per Cent Gold Bonds Committee. It reads as follows: “ Any Depositor’s 
failure so to withdraw shall for all purposes be deemed to be and shall be (a) an 
approval by him of the Plan so approved by the Committee for adoption, and (b) 
an execution by such Depositor, as of the last day during which such withdrawal 
would have been allowed, of authority to the Committee on his behalf to accept 
such Plan pursuant to Section 77 of the Bankruptcy Act, as now or then amended, 
with the same force and effect as though such authority were executed by a duly 
and separately executed writing; and, having failed so to withdraw, he shall be 
obligated promptly to execute and deliver to the Committee any further writing 
which it may require to that end.” Bondholders’ Deposit Agreement dated as of 
June 1, 1933, art. VI, p. 24. 

15 In this connection the recent Deposit Agreement, dated Dec. 26, 1933, of the 
Prior Lien Mortgage Bonds, Series A & Series B, of the St. Louis-San Francisco 
Railway gives certain additional protection or leeway to depositors which may or 
may not prove to be practical. Theoretically, it has much to be said for it. Article 
Seven, paragraph (f), provides in substance that if the Interstate Commerce Com- 
mission or other governmental authority having jurisdiction shall recommend any 
plan, and such plan shall not be adopted or approved by the Committee, every 
depositor shall nevertheless be entitled to file with the Commission or other govern- 
mental authority written acceptance of such plan in respect of the deposited bonds 
owned by the depositor “ and the Bonds in respect of which any such acceptance 
shall be filed may be included in determining whether or not such plan has been 
accepted or approved by holders of the percentage of Bonds required by law, as 
fully as if such Bonds were not subject” to the deposit agreement. This right 
does not, of course, enlarge the right to withdraw nor interfere with the right of 
the Committee later to consummate its own plan. But it does indicate willingness 
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cation should not be taken too seriously. Remedy for the funda- 
mental problem lies in other directions, discussed hereafter. 

Mr. Lowenthal’s second major point flows from a distrust of 
placing in the hands of institutional or large investors such power- 
ful executive control as the deposit agreements bestow and which 
I believe are necessary. He can demonstrate that abuses have 
occurred in the past. No argument is needed that they can recur 
in the future. Abuses can arise in any system. But as a matter 
of fact Mr. Lowenthal’s account would lead to the belief that we 
have actually made less progress under the new legislation than 
has been the case. All of the large railroads which have filed 
petitions under Section 77 have independent investor committees 
representing the bondholders.*® These committees have been 


on the part of one committee to go as far as practicable in giving opportunity to 
all depositors to vote with or against the Committee when the Commission plan is 
produced. I understand that the deposit agreements for the Fort Scott bonds and 
for the consolidated bonds contain identical provisions in this respect. 

16 There follows a list of the principal roads now operating under § 77 and of 
the committees formed by institutional holders to protect the holdings of various 
bond issues and of the members of those committees and their affiliations. Note 
that although investment bankers are represented on some of these committees, in 
no case do they either dominate or have a controlling vote: 

Protective Committee for Missouri Pacific Railroad First and Refunding Mort- 
gage 5% Gold Bonds: 

John W. Stedman, Chairman; Prudential Ins. Co. of America, Newark. 

Philip A. Benson, Dime Savings Bank, Brooklyn, N. Y. 

George W. Bovenizer, Kuhn, Loeb & Co., New York, N. Y. 

Frederick W. Ecker, Metropolitan Life Ins. Co., New York, N. Y. 

Robert A. Franks, The Carnegie Corp. of N. Y. 

S. Parker Gilbert, J. P. Morgan & Co. 

Frederick P. Hayward, John Hancock Mut. Life Ins. Co., Boston. 

Harold Palagano, New York Life Ins. Co., New York, N. Y. 

Sterling Pierson, Equitable Life Assur. Soc. of the United States, New 
York, N. Y. 

John C. Traphagen, Bank of New York & Trust Co., New York, N. Y. 

Frederick W. Walker, Northwestern Mut. Life Ins. Co., Milwaukee. 

Protective Committee for Chicago, Rock Island and Pacific Railway First and 

Refunding Mortgage 4% Gold Bonds, and Secured 44% Gold Bonds, Series A: 
Dwight S. Beebe, Chairman; The Mut. Life Ins. Co. of New York, N. Y. 
Merrel P. Callaway, Guaranty Trust Co. of New York, N. Y. 
Harry C. Hagerty, Metropolitan Life Ins. Co., New York, N. Y. 
DeWitt Millhauser, Speyer & Co., New York, N. Y. 
John W. Stedman, Prudential Ins. Co. of America, Newark. 
Harold Stone, Onondaga Co. Savings Bank; representing National Asso- 
ciation of Mutual Savings Banks. 
Frederick W. Walker, Northwestern Mut. Life Ins. Co., Milwaukee. 
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Protective Committee for Chicago, Rock Island and Pacific Railway General 
Mortgage 4% Gold Bonds: 
Leon O. Fisher, Chairman; Equitable Life Assur. Soc. of the United 
States, New York, N. Y. 
Robert Dechert, Pennsylvania Mut. Life Ins. Co., Philadelphia. 
Stacy B. Lloyd, Philadelphia Saving Fund Soc., Philadelphia. 
James Lee Loomis, Connecticut Mut. Life Ins. Co., Hartford. 
Robert H. Stenhouse, Bowery Savings Bank, New York, N. Y. 
Protective Committee for Burlington, Cedar Rapids and Northern Ry. Consoli- 
dated First Mortgage 5% Bonds (Chicago, R. I. & P. Ry.): 
Alfred H. Meyers, Chairman; New York Life Ins. Co., New York, N. Y. 
Milo W. Wilder, Jr., The Mutual Benefit Life Ins. Co., Newark. 
Sterling Pierson, Equitable Life Assur. Soc., New York, N. Y. 
Fred P. Hayward, John Hancock Mut. Life Ins. Co., Boston. 
Howard Greene, Northwestern Mut. Life Ins. Co., Milwaukee. 
Wm. J. Lum, Dime Savings Bank, Wallingford, Conn. 
Edwin S. Hunt, Waterbury Savings Bank, Waterbury, Conn. 
Protective Committee for St. Louis-San Francisco Ry. Prior Lien Mortgage 
Bonds, Series A and Series B: 
John W. Stedman, Chairman; Prudential Ins. Co. of America, Newark. 
Howard Bayne, Prudential Ins. Co. of America, Newark. 
Dwight S. Beebe, Mutual Life Ins. Co. of New York, N. Y. 
Walter H. Bennett, Emigrant Industrial Savings Bank, New York, N. Y. 
Philip A. Benson, Dime Savings Bank, Brooklyn. 
H. A. Fortington, Royal-Liverpool Group of Ins. Cos., New York, N. Y. 
Frank M. Gordon, First Nat. Bank of Chicago, Chicago. 
Fred P. Hayward, John Hancock Mut. Life Ins. Co., Boston. 
Protective Committee for St. Louis-San Francisco Ry. Consolidated Mortgage 
Bonds: 
Frederick H. Ecker, Chairman; Metropolitan Life Ins. Co., New York, 
N. Y. 
Bertram Cutler, New York, N. Y. 
Pierpont V. Davis, The City Company of New York, Inc., New York, 
N. Y. 
Wm. L. DeBost, Union Dime Savings Bank, New York, N. Y. 
Wn. A. Law, Penn Mut. Life Ins. Co., Philadelphia. 
Protective Committee for The Kansas City, Fort Scott and Memphis Ry. Re- 
funding Mortgage Gold Bonds (St. Louis-San Francisco Ry.): 
James A. Brewster, Jr., Chairman; Aetna Life Ins. Co., Hartford. 
Jacob A. Barbey, New England Mut. Life Ins. Co., Boston. 
J. F. B. Mitchell, Wood, Low & Co., New York, N. Y. 
Harold Palagano, New York Life Ins. Co., New York, N. Y. 
Protective Committee for Chicago and Eastern Illinois Ry. General Mortgage 
5% Gold Bonds: 
Carrol M. Shanks, Chairman; Prudential Ins. Co. of America, Newark. 
Harry C. Hagerty, Metropolitan Life Ins. Co., New York, N. Y. 
Alfred H. Meyers, New York Life Ins. Co., New York, N. Y. 
Robert L. Hoguet, Emigrant Industrial Savings Bank, New York, N. Y. 
Charles R. Butts, Norwich Savings Soc., Norwich, Conn. 
Protective Committee for Northern Ohio Ry. First Mortgage 5% Mortgage 
Gold Bonds: 


1934] PROTECTIVE COMMITTEES 573 


formed not only entirely free from the domination of bankers, but 
in some instances in direct opposition to their wishes.’’ True, 
bankers have some representation on the committees. From the 
point of view of those interested in effectuating a sensible, work- 
able plan of reorganization their presence is highly desirable in 
order that their technical skill and knowledge may be fully uti- 
lized. Like lawyers representing the committees, they can be of 
invaluable assistance, as has been recognized by the Commission.** 
What actually has happened here is that the control of these com- 
mittees has shifted from bankers and speculative equity groups to 
investors who are grimly interested in protecting their investment 
portfolios.’® 

Any domination or control by these banking and other groups 
interested in the equity has not been apparent from the organiza- 
tion of the committees down to date. The committees have been 
appointed at meetings of security-holders. These meetings have 
been informal and called (after notice to such larger holders as 
could be ascertained) in some instances by insurance companies 
and in others by trustees of the bond issues.*” Those attending 


Milo W. Wilder, Jr., Chairman; Mutual Benefit Life Ins. Co., Newark. 
Frederick W. Walker, Northwestern Mut. Life Ins. Co., Milwaukee. 
Donald W. Campbell, State Mut. Assur. Co., Worcester, Mass. 

In the case of the Monon, committees are in process of formation at the date 
of this writing. Since insurance companies hold over sixty per cent of the Refund- 
ing Bonds, the committee, for that issue at least and for the time being, will 
probably act only as an informal group. 

17 For an example which is a matter of record, see the statement by the Read- 
justment Managers of the Chicago, Rock Island & Pac. Ry., indicating opposition 
to the committees. N. Y. Herald-Tribune, July 8, 1933, at 15. 

18 Commissioner Eastman stated the proposition as follows: ‘“ Bankers and 
lawyers must be employed to assist in the preparation of the plan, but they ought 
not to dominate its preparation. They should be employed as expert advisers upon 
a strictly professional and nonspeculative basis.” Chicago, Milwaukee & St. Paul 
Reorganization, 131 I. C. C. 673, 714 (1928). This view of the matter was reiter- 
ated by Mr. Eastman in his memorandum as Chairman of the Legislative Com- 
mittee of the Commission, addressed to Senator Hastings in connection with the 
pending enactment of § 77. See Memorandum of Jan. 31, 1933, at 9. 

19 See note 16, supra. The present depression and its various effects make this 
element of self-interest most conspicuous. 

20 The meeting leading to the formation of the Protective Committee for the 
holders of Missouri Pacific Railroad First and Refunding Mortgage 5% Gold Bonds 
was called by representatives of the Prudential Ins. Co. Those attending this 
meeting acted for some time as an informal group and on May 9, 1933, notified the 
court, the Commission, and the management of the road that they were so acting. 
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have been the responsible representatives of large investor institu- 
tions holding in some instances as high as from twenty to sixty 
per cent of the outstanding bonds.” These representatives, after 
consideration and deliberation, have chosen committee members. 
Thus we are seeing initiated a somewhat new era of reorganiza- 
tion procedure — the formation of committees whose interest is 
solely that of the protection of the bonds for which they act. That 
singleness of purpose does not rest upon any assertion of virtue. 
It has an even more solid basis. These institutions are heavily 
interested as investors in these issues. They represent in turn 
the investments of thousands upon thousands of small investors. 
They are under the pressing necessity of seeing that the best 
possible reorganization is accomplished within the shortest possible 
time and with the least expense, in order that their investment 
portfolio values may be safeguarded. 

There is other evidence that these committees are not under 
the domination of the banking and other speculative equity groups. 


The group which met and acted informally consisted of the representatives of the 
Prudential Ins. Co. of Am., the Metropolitan Life Ins. Co., the New York Life Ins. 
Co., the Equitable Life Assur. Soc. of the U. S., the Northwestern Mut. Life Ins. 
Co., the Mutual Life Ins. Co. of N. Y., the Mutual Benefit Life Ins. Co., the New 
England Mut. Life Ins. Co., the John Hancock Mut. Life Ins. Co., the Pennsyl- 
vania Mut. Life Ins. Co., and the Aetna Life Ins. Co. When it became apparent 
that a formal committee with depositors was advisable for the safeguarding of the 
interests of the First and Refunding bondholders, this informal group chose the 
formal committee, the names and affiliations of which are set out in note 16, supra. 
Likewise, the meeting leading to the formation of the Protective Committee for 
the Chicago, R. I. & Pac. Ry. First and Refunding Mortgage Gold Bonds, and 
Secured 44% Gold Bonds was called at the instance of representatives of the 
Mutual Life Ins. Co. of N. Y., and the formal committee was selected by this 
group. 

Although the Wisconsin Central Ry. went into receivership prior to the enact- 
ment of § 77 of the Bankruptcy Act, the method of formation of the committee 
representing its First General Mortgage Bonds and its Superior and Duluth Divi- 
sion Bonds may be cited as an indication of procedure where investor groups are 
in control. A preliminary meeting was called by bankers for the road. Later, a 
meeting was called by the United States Trust Co., trustee under both mortgages 
of some twenty-five or thirty representatives of the larger holders. This meeting 
selected the representatives of four large insurance companies and the representative 
of a large investor institution to act as a formal committee on behalf of the bonds. 

21 See note 20, supra. In addition, in the case of the Chicago, Indianapolis & 
Louisville Ry. (the Monon), which filed a petition under § 77 on Dec. 30, 1933, 4 
meeting was called on Jan. 12, 1934, at the instance of representatives of the New 
York Life Ins. Co. At that meeting the holders of 584% of the Refunding Bonds 
were represented. 
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Mr. Lowenthal criticizes the new legislation in the inadequacy of 
its control over the post of reorganization managers.”* As a mat- 
ter of fact, with the exception of the somewhat special case of 
the St. Louis-San Francisco,”* there is only one case where reor- 
ganization managers have been appointed; and in the case of the 
St. Louis-San Francisco the work of the managers has now been 
taken over by the separate committees.** This is indicative that 
the control of the situation is in the hands of independent investor 
committees and that reorganization managers will be appointed 
only as and when they are necessary to codrdinate the work of the 
various committees and the Commission and to put the plan into 
effect. The one exception is the case of the Rock Island, where 
the committees are in direct opposition to the reorganization 
managers which were appointed by the banking groups formerly 
in charge of the affairs of the road. The committees in a joint 
statement had this to say: 


“ The chairman of the railway company, which is now in bankruptcy 
under the amended act, has announced the appointment of readjustment 
managers to prepare a plan of reorganization. Any such plan prepared 
under the auspices of the railway company and by its nominees will 
represent merely the debtor’s view of the treatment to be accorded to 
its bondholders and other creditors. Nothing in the new procedure 
relieves bondholders from the need of studying their situation, formulat- 
ing or adopting a plan and presenting their case before the Interstate 


22 See Lowenthal, supra note 2, at 36-37. 

23 The original Frisco plan was prepared and promulgated in 1932 as a means 
of escaping receivership for the road and was in effect a plan of voluntary ad- 
justment. Precipitation of another large railroad receivership at the time seemed 
disastrous. Reorganization managers and the various committees were formed 
when the road was neither in receivership nor bankruptcy. The road has since 
gone into receivership and now has been taken from receivership into bankruptcy 
under the provisions of § 77. The voluntary adjustment plan was declared opera- 
tive when the road went into receivership and the plan has been before the Com- 
mission since the transfer of the road from receivership to bankruptcy. Hence the 
make-up of the committees and their method of operations during that period were 
not truly indicative of operation under §77. Recently, however, the plan was 
abandoned and the separate committees are now carrying on freed from the 
Readjustment Managers. See N.,Y. Times, Dec. 28, 1933, at 36. The new de- 
posit agreements for the Prior Lien Mortgage Bonds, Series A and Series B, for 
the Fort Scott bonds, and for the consolidated bonds, are dated Dec. 26, 1933. 
For the constitution of the committees, see note 16, supra. 

24 See note 23, supra. 
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Commerce Commission and the court. Nothing in the new procedure 
can assure an equitable readjustment between the debtor and its credi- 
tors unless the creditors are organized, represented and heard. 

“ Immediate codperative action by the bondholders is therefore neces- 
sary and must be supported by a sufficient percentage of bonds to 
take action under the trust indentures and under the new law. Such 
codperative action can be taken through the committees named below. 
The organization of these committees, which is being announced today, 
was undertaken some time ago by the institutions represented thereon 
and other holders of large amounts of the bonds with the belief that 
concerted action was absolutely essential for the protection of the inter- 
ests of all bondholders.” 75 


As a matter of fact, institutional investors have unique con- 
tributions to make not only in the preparation of a plan, but also 
in vigilant patrol of the property while it is being administered. 
Their facilities are unusual. Their engineering and investment 
staffs supply an equipment and skill difficult to duplicate without 
extraordinary expense. Any improved system of reorganization 
will enhance (or at least maintain) rather than weaken the posi- 
tion of these institutions in committee work. They are in a posi- 
tion truly to serve other investors better than any other agency 
which we have. There is ample evidence that they are doing so 
in current cases, as will clearly appear hereafter. Furthermore, 
as much as from twenty to sixty per cent of the outstanding bonds 
of various issues in the current reorganizations are held by 
these institutions. Any further movement in the direction of a 
more democratic rule must of necessity preserve a high and even 
dominant place for them in the control of the committees. In 
view of their substantial investments, their positions of prestige, 
their organization and technical equipment, and their real capacity 
to serve investors, the problem is not one of making it more diffi- 
cult for them to act. Rather it is one of perpetuating and making 
more certain the continuance of that control by methods discussed 
hereafter. 

A third salient point of Mr. Lowenthal imputes the element of 
racketeering to these committees. In the first place, it is implied 
that their early formation is not justified and that the elaborate 
paraphernalia which they have set up has little economic justifica- 


25 N. Y. Times Financial Section, July 11, 1933, at 27. 
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tion.*® The sound view seems to me to be that the early formation 
of an independent, active, aggressive committee is not only de- 
sirable but necessary. What happens during the period between 
bankruptcy and consummation of a plan is of vital importance to 
all parties. The requirements of the case call for vigilant watch- 
ing of the administration so that all possible steps are taken to 
preserve the property at its highest point of efficiency and to 
collect all assets of the estate. Elimination of committees at this 
early stage would deprive reorganization of one of its most valu- 
able assets. Independent, well organized, vigilant committees 
are additional guarantee that the power of the former financial 
administration will be curbed or controlled. They also can act 
as an additional check on the operation during bankruptcy and 
supply further assurance that claims against officers and associates 
of the old company will be prosecuted. In this regard they will 
probably be the most effective agency to supply the initiative and 
drive. 

A critical examination of the activities of the current commit- 
tees belies the fact that their early formation was without justifi- 
cation. Here are just a few of the things which they have done 
to date. One committee, in conjunction with other committees, 
petitioned the court to appoint an impartial trustee or trustees, 
who owed no allegiance to the stockholders, to take joint charge 
of the property. Such appointments were made. It also moved 
the trustees of the mortgage to engage experts to test a formula 
which the company had prepared for allocating earnings to the 
several mortgage districts, in order to see that the issues repre- 
sented by the committee were receiving equitable treatment. It 
also induced the trustees and the court (contrary to the desire 
and plans of the company) to order payment of interest on an 
entire issue of other bonds, part of which were pledged under the 
mortgage securing the bonds which the committee represents. 
That interest has now been distributed. One committee caused 
the company to petition the court to restrain certain creditors from 
selling securities of a face value of many millions which they held 
as collateral for loans of one-third the amount. The case was 
won in the lower court and is in process of appeal. One com- 


26 This more clearly appears in Lowenthal, The Stock Exchange and Protective 
Committee Securities (1933) 33 Cor. L. Rev. 1293, 1299 et seq. 
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mittee is now investigating the status of extremely valuable col- 
lateral pledged under the mortgage and is studying the effect upon 
this collateral of the proposed unification program of the company. 

In case of several of the roads the committees have had reports 
made by outside experts dealing exhaustively with the whole 
subject of operation, including such things as traffic, maintenance, 
branch lines, equipment, and leases. These reports cost from 
$8,000 to $12,000. On the basis of one report there have been 
substantial changes made in terminal arrangements which saves 
- the road around $125,000 a year. 

Another committee succeeded in blocking an ill-advised attempt 
to issue over $1,000,000 of receivers’ certificates. As a result of 
its efforts the taxes of the road have been substantially reduced 
and further reductions seem probable. On the basis of a special 
report one committee obtained the removal of the operating head 
of the road and the appointment of a new one. Pursuant to the 
report, certain branch lines will be abandoned, the service on 
others will be changed, and conversion from steam to gas-electric 
will be effected. Two large departments or divisions have been 
consolidated into one. The committee has taken the lead in seek- 
ing alteration of certain leases. It has been active in examining 
various recommendations of the officials with respect to settlement 
of claims and, in some instances, has succeeded in getting more 
favorable terms. 

Another committee has taken the lead in a court action and 
has obtained a decision that the lease of the road by another 
railroad is binding and is in effect, so that deficits accumulated by 
the lessee in the operation of the leased road must be borne by 
the lessee until lawful termination. This means protection to the 
lessor of possibly hundreds of thousands of dollars every year. 
In one case the committee assisted in procuring the appointment 
of a trustee so as to prevent a continuation of control by equity 
interests. Actual application was brought by the Reconstruction . 
Finance Corporation and was actively supported by the committee. 

The foregoing is but a small sample; the illustrations could 
be multiplied on end. Furthermore, many of the protective steps 
taken for the benefit of investors appear to be accomplishments of 
other parties. Yet in many of the instances the moving force 
back of these other parties has been the independent commit- 
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tee. The total activity which has transpired to date points 
clearly to the conclusion that these committees are actively pro- 
moting the interests of the investors whom they represent. This ; 
conduct completely negatives the notion that they are merely go- q 
ing through a formality as a justification for their existence and | 
as a disguise for collateral and self-serving purposes. In view of 1 
this, those who contend that these committees serve no useful 
purpose at this stage have a burden of proof which hardly can 
be sustained. 

Reference has been made above to the necessity of giving the 
committee powerful executive control, and not of expecting it to 
accomplish all that is needed if it is allowed to have only an 
amorphous support of its depositors. That power is made neces- 
sary not only by the requirements of negotiation in formulating 
a plan, but also by the task of supervision during the period of 
bankruptcy. Without adequate investors’ support this cannot 
be done. Those experienced in the actual work of protection of 
investor interests can testify that only the group commanding 
large deposits carries real weight in shaping administrative policy. 

In connection with protective committee racketeering, the mat- 
ter of committee expense is discussed at length. This is a major 
point. In the matter of committee expenses Mr. Justice Stone 
has well stated: | 


No one familiar with the financial and corporate history of this coun- 
try could say, I think, that railroad credit and the marketability of rail- 
road securities have not been profoundly affected, for long periods of 
time, if not continuously, by the numerous railroad reorganizations, in 
the course of which former security holders have found it impossible to 
save more than a remnant of their investment, and that only by the 
assumption of a heavy burden of expense, too often the result of waste- 
ful and extravagant methods of reorganization." 


Against this history Mr. Lowenthal places the procedure under | 
the present system, with the implication that these committees a 
are carrying on in the same old way with the idea of running up 
extravagant fees and expenses.** Yet nowhere is it mentioned 


27 Dissenting, in United States v. Chicago, M. & St. P. Ry., 282 U. S. 311, 


337 (1931). 
28 See Lowenthal, supra note 2, at 52 et seg. Section 77 (c) and (f) controls 
the allowance of fees to officers of corporations interested in the reorganization. 
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that the committee named and other committees formed under 
the Act are serving without compensation. It should be remem- 
bered that the control of these committees has shifted from specu- 
lative equity groups to the actual, substantial investors. There 
can be no better assurance than this that the expenses of the com- 
mittees will be kept at a minimum consistent with aggressive 
watching of the property during bankruptcy and with a deter- 
mined fight for proper provisions in the plan to safeguard the 
future of the property and the particular issue of bonds for which 
' they act. The members of the committees are representatives 
of large depositors, who, on a pro rata basis, will pay the lion’s 
share of any expenses which are incurred. This is an additional 
safeguard that expenses will be kept down. Moreover, large in- 
surance company depositors generally bear far more than their 
pro rata portion of the expenses. The committee members are 
receiving their salaries from them and the committees have the 
_ inestimable benefit of the technical advice and the data of the in- 
vestment and engineering staffs which they maintain. It is diffi- 
cult to overstate the added facilities and relief from expense which 
this affords a committee and, consequently, the bondholders. 
Obviously there will be expenses for counsel, depositaries, and 
various other matters in connection with the vigorous safeguard- 
ing of interests of the bondholders. Only in relatively small part 
could these expenses be cut down or avoided by the failure to 
form or delay in forming these committees. All must agree that 
this supervision should be had. Hence there can be no reasonable 
criticism of the expense involved, provided it is kept as low as is 
consistent with adequate and efficient work. Prorated over a 
large group, the committee expense per bond is small. For a 
single bondholder to protect his interests is impracticable. The 
cost of counsel fees alone prohibits him from taking any active 
part. The only practicable way is to pool the resources of all 
the various investors and put them behind an active and com- 
petent committee with active and competent counsel. To meet 
the formal requirements of the stock exchange and to reassure 
investors who want to make sure that if they should decide to 


This policy is sound, as it removes one incentive for such officers to subserve the 
interest of their corporation to the interests of others or to their own opportunity 
for profit. 
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withdraw they will not be unduly burdened with expense, it is 
customary to place in deposit agreements a limitation upon the 
expenses which may be charged, customarily one per cent. There 
must be repayment, of course, of any amounts which the com- 
mittee may have advanced the bondholder on his bond. Like- 
wise he must stand his pro rata share of the liabilities of the 
committee.*® This provision is not subject to reasonable criticism. 
What is subject to reasonable criticism is the unwarranted or 
excessive expenses which may be incurred. As to this, the an- 
swer can be only that, granted investor committees the members 
of which receive no compensation, the ones paying the large 
pro rata share of that compensation are the institutions which 
the members represent. Obviously their interests will be as 
great as that of small bondholders in seeing that expenses are 
kept down. 

Of similar nature is criticism of the customary working pro- 
visions of a deposit agreement, such as those which give members 
of the committee the right to become pecuniarily interested in any 
property or matters which may be dealt with under the agree- 
ment, to contract with the committee, or to form syndicates.®° 
These powers are put in to enable the committee not only to work 
out a plan of reorganization, but to enable it to put through that 
plan when it has been adopted. That committee members are 


29 The provision for payment of charges on withdrawal in the Deposit Agree- 
ment for the Protective Committee for Chicago, R. I. & Pac. Ry. First and Re- 
funding Mortgage Bonds, and Secured 44% Bonds, provides that the one withdraw- 


ing shall pay “ (i) any amount, with interest, which shall have been advanced in - 


respect of such Certificate of Deposit by way of interest, and (ii) such sum as the 
Committee in its discretion shall fix as his fair proportion of the expenses, liabilities 
and other like items of the Committee accruing to the date of such surrender, 
limited as herein set forth.’ Deposit Agreement of July 21, 1933, Art. VII, at 35. 
The limitation as set forth on page 25 of the same Agreement provides that the 
charge for expenses shall not exceed one per cent unless approved by two inde- 
pendent arbitrators, the limitation, however, not applying to other kinds of lia- 
bilities or losses or to expenses, liabilities, and losses allowed by the Commission 
or the court and paid out of the assets of the debtor estate. 

In the case of the bondholder committees which carried’ on after the abandon- 
ment on Dec. 27, 1933 by the Readjustment Managers of the Plan and Agreement 
of Readjustment of St. Louis-San Francisco Railway, the total charge which may 
be made against deposits is limited to one per cent of the principal amount of the 
bonds deposited. See Deposit Agreement for the Prior Lien Committee, dated 
Dec. 26, 1933, at 22. 

30 See Lowenthal, supra note 2, at 39. 
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fiduciaries ** and must exercise their powers for the benefit of 
their cestuis, the depositing bondholders for whom they act, is, 
of course, some protection, but not adequate for the purposes at 
hand. Nevertheless, abstract criticisms of these powers with- 
out reference to such obligations and without regard to other 
practical controls over the exercise of such powers are not par- 
ticularly germane to the problem. To put the plan into actual 
operation expeditiously and efficiently may involve the use of 
syndicates, purchases, sales, or any one of a dozen necessary 
business and legal steps. It is essential that the committee con- 
tinually have the benefit of the advice and counsel of those who 
are skilled in the mechanisms of the market and the requirements 
of security distribution. So long as the latter remain servants 
of the investors and do not acquire the status of masters there 
should be no complaint. If a committee is to be trusted at all, 
it should have those powers. Otherwise it is too greatly restricted 
in the job it must do for the investors. Here, again, the criticism 
must be of the committee, its motives, competence, and honesty 
and of the way in which it was constituted, and not of the device 
and of the powers necessary to the success of the task. 

This does not mean that abuses cannot arise under the present 
system — perhaps as flagrant as under the old. It depends upon 
the personnel. We might have evolved under the broad, flexible 
powers of equity a system far improved over this new legislation 
had we had federal judges of grander stature. And we may re- 
gress to evils as bad as those we have seen no matter how we 
refine the legislative, judicial, or administrative controls. The 
point here is that Mr. Lowenthal’s criticism, insofar as it is ad 
hoc, is not persuasive. To the extent that it is a conjuration 
of potential or theoretical dangers it points to many possible 
weaknesses. That leads to a consideration of specific proposals to 
reduce to a minimum the risk that abuses will creep in. 


81 Mawhinney v. Bliss, 117 App. Div. 255, 102 N. Y. Supp. 279 (1907); 
Carter v. First Nat. Bank, 128 Md. 581, 98 Atl. 77 (1916) ; Cox v. Stokes, 156 N. Y. 
491, 51 N. E. 316 (1898); Parker v. New England Oil Corp., 13 F.(2d) 158 
(D. Mass. 1926), rev’d on other grounds, 19 F.(2d) 903 (C. C. A. 1st, 1927). 
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One alternative, sometimes envisaged, is to constitute the 
Commission a representative of all the various groups; empower- 
ing it to formulate the plan directly without the collaboration of 
independently organized groups. This hardly needs serious con- 
sideration. If the problem were relatively as uncomplicated as 4 
that of banks and insurance companies there might be much to | 
be said for it.** For all practical purposes the reorganization of 

many banks and insurance companies consists of the liquidation | 
of their assets and a winding up of their affairs. Where there is 
a true reorganization and a new going concern organized the i 
questions of financial structure are relatively slight, since, gen- 
erally speaking, there is only capital stock, and one class at that. 
In the cases of railroads, however, we have huge corporations 
with large and extremely complicated financial structures. Vari- 
ous of the component parts of these financial structures are 
secured by liens upon different portions of the road. This ob- 
viously gives rise to acute conflicts of interest between not only 4 
the stockholders and the creditors, but between the various q 
classes of creditors. The interests of the various classes of ; 
creditors must be vigilantly safeguarded. It is too much to ex- 1 
pect a court to do this, as it must act in an impartial and judicial } 
capacity as between the various groups. Likewise it seems too i 
much to expect it to be done by the Commission or some other | 
governmental bureau. An added factor of embarrassment to 
either of the latter is the government’s position as creditor of most 
of the roads in bankruptcy — with all the self-interest of any 
creditor in a position to be looked after. Also, that the Commis- 
sion has approved more recent issues now involved in reorganiza- 
tion may give it a feeling akin to a banker who has sponsored an 
issue. Such agency, whether it will or no, likewise must be in a 
position similar to that of a court — looking after the interests of 


82 It is not clear that this is Mr. Lowenthal’s notion. He maintains that re- 
ceivership administration primarily calls for control by an administrative agency 
rather than by courts and he refers to the analogies of rate regulation and bank 
and insurance company insolvencies. See note 2, supra, at 33-35. But he does 
not indicate the extent to which he would agree that governmental supervision 
should supplant participation by the investors. 
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the public generally and deciding with impartiality between the 
interests of the various groups of stockholders and creditors. 
Otherwise it would be placed in a position of active and many- 
sided partisanship.** In addition, such a proposal would be 
wholly antithetical to the more popular notion that what is 
needed is a larger degree of democracy in reorganization.** 
Furthermore, the taking of such an extreme step would de- 
prive reorganization of one of its most valuable assets — indepen- 
dent, well organized, vigilant committees. When truly repre- 
sentative of the various economic interests involved, these serve 
a high purpose in protecting the interests of the investors during 
administration, as has been discussed above. Moreover, they 
can supply the elements of self-interest, shrewdness, initiative, 
and active partisanship necessary for the successful formulation 
and execution of a reorganization plan. The performance of 
these functions is wholly essential, and any thoroughgoing re- 
form will make it more certain that powerful, independent, and 
competent committees are constituted to perform them. The 
Commission then would sit as a regulatory and semi-judicial body, 
passing upon the various plans presented to it. It would be the 
forum where the issues of many-sided partisanship would be aired 
and adjudicated. That might or might not result in the adoption of 
any of the plans submitted. If, as permitted by the present legis- 
lation,®*° the Commission saw fit to prepare its own plan, it would 
be enabled to do so in the light of the most enlightened self-interest 
and suggestions of those whose investments were at stake, as con- 
ditioned by its own conceptions of the requirements of the 
public interest. Whether, after adoption or approval of a plan 
by the Commission, it should be referred to a court for promulga- 
tion as at present or immediately put into effect by the Com- 
mission seems relatively unimportant. Though history teaches 


83 As an indication of the active partisanship in which the Commission would 
become involved, one might recount some of the activities of the various protec- 
tive committees. See pp. 577-78, supra. 

34 Certainly while we are in the present transition period, complete surrender 
of these powers to a governmental agency would have immediate detrimental 
effects upon railroad credit. If necessary for the public interest, such a step should 
be taken, even though the costs were to be great. But more effective regulation 
lies in other directions. 

85 See § 77(d). 
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us that bankruptcy administration need not be reposed in the 
judicial branch, our tradition and experience will impell us to 
make certain that there be interposed a judicial review. If there 
is any inefficiency in our present system in that regard, it flows 
from that duality of control between Commission and court. 
But a large degree of duality of control, involving the vitally 
important principle of reciprocal checks, will for all practical 
purposes be preserved in any system. 

The crux of any thoroughgoing control thus comes down to 
the selection and constitution of the agencies which are going 
to supply initiative, intelligence, and honesty in effecting financial 
rehabilitation under the aegis of Commission supervision and 
regulation.** As respects protective committees that means the 


36 Two other phases of reorganization become material in considering the ad- 
ditional type of control needed by the Commission. The first is the operation 
of properties during the bankruptcy or receivership period. Operation involves 
such mundane but essential problems as abandonment of branch lines; pur- 
chases of equipment, rails, ties, and supplies; changes in operation; and expendi- 
tures for maintenance. Management, to date, has been a distinct profession, car- 
ried on by men who have made a lifetime work of it. With no disrespect to the 
Commission and its able and efficient staff, it seems clear that it is not yet in a 
position to take on the management of roads. Its whole background and training 
has been on the side of regulation—a wholly different task requiring a wholly 
different technique. See Investigation of Chicago, Milwaukee & St. Paul Ry., 131 
I. C. C. 615, 671 (1928). When Mr. Lowenthal speaks of concentrated control by 
the Commission he may or may not intend to convert it into a managing agency. 
If he does, it seems to be a sacrifice of efficiency wholly unnecessary to the end in 
view — protection of investors. There may be instances where operation rather 
than financial maladministration or other reverses have caused the bankruptcy. 
Nevertheless, it is a sensible and advisable thing to continue in charge of operations 
a competent operating man acquainted with the affairs of the road. Therefore, the 
fact that in current reorganizations under the new legislation one of the trustees 
is the head of the management of the company (see Lowenthal, supra note 2, at 
30) seems desirable rather than otherwise. The cure for the continuance of the 
power of financial interests lies in other directions. In the case cited the R. F. C. 
early took the initiative in investigating the legality of the acquisition of certain 
property by the company. In view of the vigorous activity of the R. F. C. there 
seemed little which could be added and the committee in question remained inactive 
in that regard so as to avoid the duplication of expense and effort. What the 
future activity of the committee in this respect will he is, of course, only 
conjectural. 

A second process in reorganization is the determination and adjudication of 
the rights and claims of various security-holders and creditors. Traditionally, 
this has been a judicial function. Conceivably, it might be turned over to the 
Commission. Certainly the trend in the last few decades has been more and more 
towards administrative adjudication of private rights. If the demand for such 
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selection of their members and the constitution of their charter 
grant — the deposit agreement. Professor Foster has suggested, 
as a substitute for the reformer’s idle hope for genuine ratification 
of reorganization plans by security-holders, that the solution lies 
in representative democracy. 


“Let machinery be provided for bondholder election of representa- 
tives by plurality or majority vote, or by cumulative voting, with open 
or closed primaries, with requirement that candidates disclose, or free 
themselves from, inconsistent interests; place limits upon campaign 
expenditures, et cetera. Then give the representatives thus chosen the 
power to bind their whole class by the bargain they will make. The re- 
former may object that the holders of any one large issue of bonds are 
too scattered, and the occasion for their cooperation too ephemeral, for 
them to cooperate intelligently whatever the safeguards. Inevitably 
those who sold them the bonds could count on at least a majority vote. 
To dislodge the bankers, the reformer will be forced to change his demo- 
cratic slogan and call in Democracy at large. Those who can command 
investors’ proxies must give way to the appointees of those who can 
win at the polls. There is no use disguising the fact that this would 
involve a tremendous shift of power. Whether the power is left in the 
bankers, transferred to public authority or somehow shared between 
them,*’ it should be openly conferred. Neither should be hamstrung 


control were clearly needed, I, for one, would not hesitate to grant it. It is doubt- 
ful, however, if there would be any real gain made by forcing such functions on 
the Commission. Putting together according to the rules of law and equity the 
various pieces of the jig-saw puzzle which the average railroad presents is so con- 
spicuously legalistic as to make a case for the transfer of this function to the 
Commission far from clear. There is but one salient and important danger to be 
avoided. The agency to enforce any claims of security-holders against the old 
management should not be biased and prejudiced in favor of the old management. 
See Lowenthal, supra note 2, at 28 et seg. This does not mean eliminating the 
old operating heads from the management during the bankruptcy. Rather it means 
constituting the management so that it is independent as well as capable. Among 
other things it means, as Mr. Lowenthal indicates (see note 2, supra, at 30), 
selection for the trustees of competent counsel who have not been identified with 
the old management. This process, involving the constitution and selection of the 
trustees and their counsel, does not seem, however, to be essentially one for an 
administrative agency. Whatever agency does it, it is bound to be a selection by 
men, and the quality of those men is going to be the controlling factor. The 
element of political availability is always going to be dominant in making any 
appointment, whether it be made by court or by Commission. And so it seems 
that the present system of duality of control as provided in § 77 may in this re- 
spect be the happiest one, because of the reciprocal checks which it affords. 

87 An alternative, more preferable for reasons discussed above, is to allow that 
control to be shared by the agency for public control and independent, aggressive 
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with a requirement of security holder ratification only obtainable by 
deception and coercion, by bribery and paying blackmail, all at the 
security holders’ expense.” ** 


1934] 


The development of this technique along practical lines, so 
as to make it possible for this power to be shared between in- 
vestor committees and public authority, seems to be the next 
logical step. In essence, it is in the direction of the procedure 
which has already been fashioned under the new legislation by 
investors on their own initiative. It envisages, however, the per- 
fection of machinery to perpetuate that control and to minimize 
possibilities of its abuse. Specifically, it embraces the following 
procedure. (1) Machinery should be provided whereby the 
various private interests involved may select their own represen- 
tatives to serve their cause. This would entail control over lists 
of security-holders which ought to be available to all interested 
parties. It would probably be preferable to allow these com- 
mittees to be formed informally as at present, rather than to 
provide the elaborate, expensive, and time-consuming system 
necessary if the Commission conducted an election. But the 
membership of the committee should be passed upon by the 
Commission. Thus assurance could be had that those selected 
were dominantly interested as investors and that any other in- 
terests were in a minority position.* 

(2) The selection of committee members would entail full 
disclosure of the various interests and affiliations of those being 
elected.*° Those elected would be chosen in light of the various 


committees. In fact, that is the type of control which we are experiencing under 
the current reorganizations. 

38 Supra note 12, at 357. This suggestion may have been intended as a re- 
ductio ad absurdum, illustrating what might happen if the governmental analogy 
were followed. Yet the substance of the idea is sound and the problem is one of 
making it workable. 

39 Mr. Lowenthal may have a comparable system in mind when he says, “‘ The 
creation, the membership, the functions and the activities of committees, managers, 
and all other participants, direct and indirect, in reorganizations will have to be 
brought under Commission control.” Supra note 2, at 56. In its context, it is 
not clear as to the extent to which the Commission would absorb and take on 
committee functions. One caveat to the proposition stated in the text should be 
given. This plan is designed for cases where the Commission has jurisdiction. 
Procedure for handling other types of cases, even in the railroad field, is not 
within the compass of this article. 

40 The necessity of such disclosure which the regulations of the Federal Trade 
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functions which they would serve and with their interests fully 
revealed. Thus power would be granted them openly and frankly. 

(3) The committees so constituted would have a broad grant 
of powers so that they would have real authority necessary to 
serve investors effectively. 

(4) To the Commission could be given power to adjudicate 
differences between depositors and committees as to certain mat- 
ters, such as expenses. This power of control, however, would 
be of relatively small concern if the committees were properly 
_ constituted in the manner described. 

These measures would be a desirable perfection of the new 
procedure which we have seen inaugurated under the recent 
legislation. They would entail leaving in the hands of the Com- 
mission the power to pass on the various conflicting plans of the 
many different self-interested groups involved in the normal 
railroad reorganization. The Commission would thus gain the 
invaluable assistance of aggressive, independent, and powerful 
groups from the beginning of bankruptcy to the end. At the 
same time the Commission would be protected against the as- 
sumption of the réle of many-sided and active partisanship. 
Further, to assure the Commission proper power to supervise and 
coérdinate the work of these independent committees, it should 
be given the power to appoint reorganization managers. Under 
this system those managers might be drawn from the various 
committees. In view of the protective features of this proposal 
it would not seem necessary to appoint reorganization managers 
who were wholly impartial and neutral, not affiliated with any 
group of security-holders, nor with any particular group of 
bankers,” since their rdle would be decidedly secondary in nature 


Commission require for registration under the Federal Securities Act sets a de- 
sirable precedent in this regard. Form D-1 parts I, II. The certificates in the 
current railroad reorganizations, the committees for which made calls for deposit 
before July 27, 1933, are, of course, exempt from the Securities Act. See 
3(a) (1). 

41 The necessity that reorganization managers not have any such affiliation has 
been urged by Commissioner Eastman. See Chicago, Milwaukee & St. Paul 
Reorganization, 131 I. C. C. 673, 714 (1928). That suggestion, made at a time 
when the whole process of reorganization was largely on the basis of private initia- 
tive and usually in control of banking and speculative equity groups, was clearly 
sound. 
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and restricted in large part to the performance of the mechanics 
of consummation of the plan. 

If we can fortify our present system by these changes,*’ we 
will have gone far to perpetuate and encourage the enlightened 
methods which the independent and aggressive committees or- 
ganized to date have adopted. I believe that we can move with 
assurance toward that goal. The matter is essentially a simple 
one. Fundamentally it is a recognition that in our present 
system of social and economic organization we must seek our 
salvation not through the small security-holder, but through a 
powerful, aggressive, and honest organization of security-holders. 
This entails a tremendous shift in power from the old system. 
But that power openly and frankly conferred and subject to 
regulation in the public interest is our best safeguard against 
regression to ancient evils or against acquisition of new ones. 


William O. Douglas. 


Yate ScHoot or Law. 


42 There are, of course, other desirable changes which should be made, some 
of which Mr. Lowenthal mentions. It is not within the compass of this article 
to discuss all of them. One not frequently mentioned is the necessity under § 77 
of dealing with stockholders. See § 77(e). The impracticability or impossibility of 
determining insolvency [whenever the aggregate of its property at a fair value is 
not sufficient to pay its debts, §1(15)] of a railroad under § 77 suggests that a 
more equitable procedure be devised. The complexity of the problem prevents 
adequate treatment here, but the adoption of some rule of thumb would seem 
preferable. One such rule might be that stockholders need not be offered partici- 
pation if for a certain period of years prior to bankruptcy or reorganization the 
road had not, on the average, earned its fixed charges. 
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HARVARD LAW REVIEW 


RULES OF LAW OR LAISSEZ-FAIRE IN COM-— 
MERCIAL ARBITRATION 


Sapir REGULATION in industry extends back to the earliest 

periods of our law. The old merchants’ courts * practiced the 
essentials of arbitration, and even before their existence guilds 
required their members to submit disputes to the guild tribunals 
‘before they could go to court.’ It has been a growing custom of 
modern trade associations to require their members to submit their 
disputes to arbitration, and since 1920 such requirements have 
become common.’ Newly adopted standardized contracts will 
contain arbitration provisions.* Trade associations not compel- 
ling arbitration will probably recommend its use. 

The codes adopted under the National Industrial Recovery 
Act have focused attention on arbitration as a method for the 
settlement of disputes arising under them. Some already provide 
for its use,” and as they become more numerous and complicated, 
it seems reasonable to assume that many will require merchants 
in a trade to submit their disputes to trade tribunals. Elsewhere 


1 Cf. Wolaver, The Merchant Court (1928) 7 Am. L. S. Rev. 238. 

2 See BRENTANO, History AND DEVELOPMENT OF GILDS (1870) 39. But cf. 19 
Hen. VII, c. 7 (1503), allowing guildsmen to sue fellow members at law without 
leave of the brotherhood. See also the historic account of marine arbitrations in 
Red Cross Line v. Atlantic Fruit Co., 264 U. S. 109, 122 (1924). 

3 E.g., the Grain Dealers Nat. Ass’n, the Cocoa Merchants Ass’n of Am., the 
National Pickle Packers Ass’n, and the American Cotton Waste and Linter Ex- 
change. Occasionally these arbitration set-ups were unfair, and were not enforced 
by the courts on the ground of restraint of trade. See Paramount Famous Lasky 
Corp. v. United States, 282 U. S. 30 (1930); cf. Railway Conductors’ Benefit Ass’n 
v. Robinson, 147 Ill. 138, 35 N. E. 168 (1893) ; Kelly v. Trimont Lodge, 154 N. C. 
97, 69 S. E. 764 (1910) ; Pearson v. Anderburg, 28 Utah 495, 80 Pac. 307 (1905). 

4 These contracts will probably prove the most prolific source of arbitrations 
under our new set-up. Cf. ARBITRATION PRovISIONS IN UNIFORM SALES oR PuR- 
CHASE Contracts (Am. Arbitration Ass’n, 1933). 

5 A complete collection of the codes which provide for arbitration appears in 
Phillips, Commercial Arbitration Under the NRA (1934) 1 Cut. L. Rev. 424. In 
most instances trade groups will already have sufficient existing arbitral machinery. 
See ARBITRATION Provisions IN Copes or Farr Competirion (Am. Arbitration 
Ass’n, 1933) ; ARBITRATION Unper InpustriAt Copes (Am. Arbitration Ass’n, 1934). 
A complete collection of arbitration rules of the various trade associations is con- 
tained in Book ON COMMERCIAL ARBITRATION (1927). 


| 
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we have examined the possibilities and the difficulties of the en- 
forcement of such provisions, and have raised serious doubts as 
to the social policy and economic necessity of a wholesale ouster 
of court jurisdictions by entire industries.° In business disputes 
the judiciary ought to be more than a mere automaton, whose sole 
duty is to furnish the process to enforce the jurisdiction of busi- 
ness tribunals — and to defeat thereby their own jurisdiction — 
and to enforce without question the awards of business arbitra- 
tions and thereby to prevent themselves from determining social 
and competitive policy by reasoned decisions. Business arbitra- 
tions may be essential, but proper balance and strict control by 
the courts is imperative.’ 

However, the “ arbitration process ” contemplated by these va- 
rious arrangements covers many different types of proceedings, 
ranging from mediation and compromise to something almost 
analogous to a legal trial. The courts profess to recognize only 
the latter as true arbitration.* One’s view is apt to be tempered 
by his fundamental conception of the process. Professor Isaacs 
has pointed out two concepts, one that the arbitrators are judges 
whose powers are limited by judicial authority, the other that 
arbitrators are agents whose powers are limited only by the 
authority given them by the parties to the arbitration.” Many 
conflicting decisions on the process can be thus explained. 

The courts, however, classify arbitrations as common-law and 
statutory.*° In the former the rules of the common law, centuries 
old, govern the proceeding; in the latter, for the moment, we may 
assume that the proceeding is governed by statutory provisions. 
At common law an award of arbitrators could be enforced legally 
only by suit.‘ But no time could be saved by arbitrating if a 
suit had to be brought on the award, so statutes were early passed 


6 Phillips, supra note 5. 

7 See Nims, N. Y. Times, Jan. 11, 1934, at Z. 

8 E.g., “ This then is substantially a compromise, and not an award.” Marshall, 
C. J., in Holker v. Parker, 7 Cranch 436, 451 (U. S. 1813). « 

® Isaacs, Two Views of Commercial Arbitration (1927) 40 Harv. L. Rev. 929. 

10 The subject of this paragraph is fully treated in Sturces, ComMERCIAL Ar- 
BITRATIONS AND AWARDS (1930) c. 1, pt. I; see also CHAFEE AND Srmpson, CASES 
on Egurry (1933) 552 et seq. 

11 See McClelland v. Hammond, 12 Colo. App. 82, 84-85, 54 Pac. 538, 539 
(1898). 
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by which an award could be enforced by speedy process.** In 
many jurisdictions the award, when filed in court, could auto- 
matically be made the basis of a judgment; ** in others, of a 
motion to confirm, after which judgment would be entered.** 

In order to gain the benefits of the statutory method, certain 
words of art had to be used in the arbitration agreement ** or 
certain formalities had to be gone through with.° Comply with 
these formulae, and the “ open-sesame” to a statutory process 
was obtained. In addition to the benefits of speedy enforcement 
of an award, various statutes provided the arbitrators with pow- 
ers not possessed by their less fortunate common-law brethren. 
They could, for example, summon witnesses, obtain depositions, 
administer oaths, and the like, thus strengthening the arbitration 
proceeding itself..* Of recent years, more and more statutes have 
made the arbitration agreements complying with the terms of the 
statutes irrevocable,'* and under some statutes a clause in a con- 
tract providing for the arbitration of disputes thereafter arising 
will be specifically enforced.*® Except for their enforcement 
provisions, however, the modern statutes do not depart from the 
principles of the older ones.” The formulae have disappeared in 
many states, until now the only requirement that is insisted upon 


12 General arbitration statutes exist in all states except Oklahoma and South 
Dakota. 

18 See, e.g., Mont. Rev. Cope (Choate, 1921) § 9977; Huffine v. Lincoln, 53 
Mont. 474, 164 Pac. 888 (1917). 

14 See, e.g., On10 Gen. Cope (Page, 1932) § 12148-12. 

15 E.g., the arbitration agreement had to name a court to enter judgment on 
the award. Cf. Lehigh Structural Steel Co. v. Rust Engineering Co., 59 F.(2d) 
1038 (App. D. C. 1932), (1933) 46 Harv. L. Rev. 517. 

16 E.g., the arbitration agreement had to be acknowledged, like a deed to realty. 
Matter of Colwell Worsted Mills, 228 App. Div. 150, 239 N. Y. Supp. 281 (1930). 
Or made a rule of court. Cf. Wayte v. Wayte, 40 Ark. 163 (1882). 

17 See STURGES, op. cit. supra note 10, c. 9; cf. Story, J., in Tobey v. County of 
Bristol, Fed. Cas. No. 14,065, at p. 1321 (C. C. D. Mass. 1845). 

18 See Phillips, The Paradox in Arbitration Law: Compulsion as Applied to a 
Voluntary Proceeding (1933) 46 Harv. L. Rev. 1258. 

19 In Arizona, California, Connecticut, Louisiana, New Hampshire, New Jersey, 
New York, Ohio, Oregon, Pennsylvania, Rhode Island, and Wisconsin. 

20 See Heuston, The Settlement of Disputes by Arbitration (1926) 1 Wasu. L. 
Rev. 243; Bullard v. Morgan Grace Co., 240 N. Y. 388, 394, 148 N. E. 559, 560-61 
(1925). The various state laws are summarized in Comparative Study of the State 
Laws on Arbitration in Report OF THE ARBITRATION COMMITTEE OF THE Bar Asso- 
CIATION OF THE City or New York (1925). 
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is that the agreement be in writing.” Nevertheless, except in one 
state, it is still said to be possible to have a common-law arbitra- 
tion,’ and the proceeding may be considered such in the event 
that the parties have not used the proper statutory formulae.” 
The use of the statutory process has been stimulated by the fact 
that most trade associations provide elaborate instructions for 
their members, so drawn that their proceedings will fall under 
the statutes,** even though a great many enforce arbitration agree- 
ments and awards by their own methods of discipline.” In some 


21 Neither the Uniform Arbitration Act, proposed by the Commissioners on 
Uniform State Laws, nor the Draft State Act, proposed by the American Arbitra- 
tion Association, require anything other than writing, and as these laws spread the 
ancient requirements of the old statutes disappear. The Uniform Act has been 
passed in four states: Nevada, North Carolina, Utah, and Wyoming, and the Draft 
Act, or acts embodying its principles, in twelve: Arizona, California, Connecticut, 
Louisiana, New Hampshire, New Jersey, New York, Ohio, Oregon, Pennsylvania, 
Rhode Island, and Wisconsin. The United States Arbitration Act, 43 Stat. 883 
(1925), 9 U. S. C. §§ 1-15 (1926), applies the principles of the Draft Act to con- 
tracts in interstate commerce and maritime trade. 

22 The arbitration statutes so provide in Ata. Cope (Michie, 1928) § 6171; Ga. 
Cope Ann. (Michie, 1926) $5030; Iowa Cope (1931) §12712; Munn. Star. 
(Mason, 1927) § 9513; Miss. Cope ANN. (1930) § 99; N. ¥Y. C. P. A. (1921) § 1469; 
Tex. Stat. (Vernon, 1929) art. 238. The same result is reached without specific 
statutory provisions. Miller v. Goodwine, 26 Ind. 46 (1867). But in Washington 
the statute is said to have ousted common-law arbitrations from the realm of pos- 
sibility. Puget Sound Bridge & Dredging Co. v. Frye, 142 Wash. 166, 252 Pac. 546 
(1927). 

23 Cf. Dudley v. Farris, 79 Ala. 187 (1885); Older v. Quinn, 89 Iowa 445, 56 
N. W. 660 (1893) ; Beall v. Board of Trade of Kansas City, 164 Mo. App. 186, 148 
S. W. 386 (1912). But where the parties clearly provide for a statutory arbitration 
but fail to fulfill the requirements of the statute, the entire proceeding may be a 
nullity. Matter of Schulte Leasing Corp., N. Y. L. J., June 24, 1933, at 3789; 
Electric Steel Elevator Co. v. Kam Malting Co., 112 App. Div. 686, 98 N. Y. Supp. 
604 (1906). But cf. Oberto v. Moore, 23 Pac.(2d) 578 (Colo. 1933). 

24 See, e.g., the arbitration rules of the National Knitted Outwear Ass’n, New 
York Cocoa Exchange, and Dried Fruit Ass’n of N. Y. The trade association pro- 
visions cited throughout the article are taken from their arbitration rules or by- 
laws. In each instance the trade association is exemplary only. 

25 See, e.g., the arbitration rules of the Interstate Cotton Seed Crushers, Inc., 
the New York Cotton Exchange (cf. Sample v. New York Cotton Exchange, 
N. Y. L. J., June 28, 1930, at 1703), and the New York Cocoa Exchange. Arbitra- 
tions conducted under the rules of the American Arbitration Association are en- 
forced by legal methods. In its CopE oF ARBITRATION PRACTICE AND PROCEDURE 
(1931) 170, the editor says of trade discipline: “This method is somewhat uncer- 
tain in its effects and the statutory method of enforcement is, generally, preferred 
by such trade bodies.” But the trade association methods of discipline will ordi- 
narily be respected by the courts. Cf. People ex rel. Page v. Board of Trade of 
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states it is difficult to know what could now be a real common-law 
arbitration, but the courts are constantly using the distinction, 
and we must bear it in mind.” 

At first glance such a distinction would seem to make for sim- 
plicity, but such is not the case. The number of statutes pertain- 
ing to arbitration seems limited only by the ingenuity of man. 
Many state constitutions provide for arbitration,”’ though the 
only practical effect of such provisions seems to have been in the 
sustaining of the Kentucky Workmen’s Compensation Law! * 
- It must be recalled that the many modern arbitration statutes are 
the result of business propaganda. A whole new arbitration stat- 
ute is passed which repeals “ all acts inconsistent therewith ”’.*° 
Unfortunately, there is no inconsistency between the old arbitra- 
tion act and the new one, with the result that in four states there 
seem to be at least two different methods of statutory arbitration, 
each complete in itself.*° Kentucky has had two complete arbitra- 


Chicago, 45 Ill. 112 (1867); Pacaud v. Waite, 218 Ill. 138, 75 N. E. 779 (1905); 
Moffatt v. Board of Trade of Kansas City, 250 Mo. 168, 157 S. W. 579 (1913); 
Gerseta Corp. v. Silk Ass’n of America, 200 App. Div. 890, 192 N. Y. Supp. 370 
(1922). Contra: State ex rel. Kennedy v. Union Merchants Exchange, 2 Mo. App. 
96 (1876); see note 45, infra. 

26 A recent decision suggests that a common-law arbitration is an “ agency ” 
arbitration, while a statutory one is a “ judicial” arbitration. See Fidelity & De- 
posit Co. v. Woltz, 234 App. Div. 823, 253 N. Y. Supp. 583 (1931). There can be 
no doubt but that the modern arbitration statutes adopt the judicial view of ar- 
bitration. See Wheless, Arbitration as a Judicial Process of Law (1924) 30 W. VA. 
L. Q. 209. 

27 “Tt shall be the duty of the legislature to pass laws necessary and proper to 
decide differences by arbitrators to be appointed by parties who may choose that 
method of adjustment ”, or similar language, appears in Ata. Const. § 84; CoLo. 
Const. art. 18, § 3; Ky. Const. § 250; La. Const. art. 3, § 36; S. C. Const. art. VI, 
§1; Tex. Const. art. XVI, § 13; cf. In re Compulsory Arbitration, 9 Colo. 629, 
21 Pac. 474 (1886). Interestingly, the arbitration laws of these states, except 
Louisiana, are considered the least modern. Cf. Wis. Const. art. VII, § 16. 

28 Greene v. Caldwell, 170 Ky. 571, 186 S. W. 648 (1916). 

29 See Draft State Arbitration Act §18, Uniform Arbitration Act §25. Cf. 
Sturges, Arbitration Under the New Pennsylvania Arbitration Statute (1928) 76 
U. or Pa. L. Rev. 345; cf. (1930) 43 Harv. L. Rev. 482. Though even when the 
repealing provision is specific, it has sometimes been carelessly done. For example, 
the California Arbitration Act of 1927 attempted a specific repealer, and left stand- 
ing Cav. Cope Civ. Proc. (Deering, 1931) § 3390, providing “ The following obliga- 
tions cannot be specifically enforced; . . . An agreement to submit a controversy 
to arbitration .. .”, despite the avowed purpose of the Act to make all arbitra- 
tion agreements specifically enforceable. 

80 Nev. Comp. Laws (Hillyer, 1929) $$ 510-34 (Uniform Arbitration Act), 


1934] RULES OF LAW IN ARBITRATION 595 


tion statutes for many years; ** Louisiana seems blessed with 
three,*” and Pennsylvania with at least four,** each complete and 
differing from each other in many ways. In addition, there are 
in seven states long, complete statutes besides the general arbitra- 
tion act, providing for arbitration of small claims or claims origi- 
nally brought in Justices Courts; ** Georgia has codified its com- 
mon law regarding arbitration, as well as its statutory law; *° 
Delaware has an arbitration act applying to arbitration of an 
equitable nature, and another for those of a legal one.** Besides, 
many general statutes apply to arbitration situations,*” and as no 
arbitration statute is complete on all matters of arbitration and 
procedure, the rules of the common law must be brought into play 
even in the arbitrations under statutes. In such a situation, the 
desirability of “statutory” arbitration becomes a much more 


§§ 8811-20 (old Rule of Court statute); N. H. Laws 1929, c. 147 (Draft State 
Act), Pus. Laws (1926) §§ 1416-17 (old reference act); N. J. Comp. Stat. 
(Supp. 1911-1924) §§$ 9-21-36 (Draft State Act), Comp. Stat. (1910) p. 103 
(old arbitration act); R. I. Acts & Resolves 1929, c. 1408 (Draft State Act) ; 
Gen. Laws (1923) $§ 5041-61 (old reference act). 

31 Ky. Stat. (Carroll, 1930) §§ 69-73; Ky. Cope (Carroll, 1932) §§ 451-1-9. 

82 La. Gen. Stat. (Dart. 1932) §§ 405-22 (Draft State Act); La. Cope or 
Prac. (Dart, 1932) 8§ 444-62; La. Crv. Cope (Dart, 1932) §§ 3009-3132. Cf.S. J. 
Stewart (Electric) v. Mansura Cotton Oil Co., 148 So. 496 (La. App. 1933). 

33 Pa, Stat. ANN. (Purdon, 1930) tit. 5, c. 4 (Draft State Act) ; id. tit. 5, c. 1 
(voluntary submission under Rule of Court) ; id. tit. 5, c. 2 (compulsory arbitra- 
tion act) ; id. tit. 5, c. 5 (voluntary reference act); see Sturges, supra note 29. 

84 Coro. Ann. Stat. (Mills, 1930) p. 1873; Iowa Cope (1931) § 10820; NEB. 
Comp. Stat. (1929) c. 21-1001-07; Onto Gen. Cope (Page, 1932) §§ 10364—-70; 
W. Va. Cope ANN. (1932) §§ 5019-25; Wyo. Rev. Star. ANN. (1931) c. 62-2101— 
04. And, in addition, there are special arbitration laws passed for particular 
courts. See, e.g., N. Y. City Munic. Code, N. Y. Laws 1915, c. 270, as amended 
(1927) §6(6); Schulter v. Terney, 142 Misc. 21, 254 N. Y. Supp. 483 (1931). 
These should not be confused with the conciliation projects frequently conducted 
in the lower courts. Cf. Harley, Conciliation is Succeeding (1920) J. AM. Jun. 
Soc. BULL. XV 2; Levine, Conciliation Court of Cleveland (1920) id. at 13; Vance, 
Minneapolis Conciliation Court (1920) id. at 18. “There is this contrast be- 
tween arbitration and conciliation: arbitration leaves the determination of a dispute 
to a third person, conciliation leaves the decision to the parties themselves . . . 
[through] the benevolent influence of a disinterested judge in harmonizing a con- 
flict.” Boston, Induction of Mr. Justice Lauer, N. Y. L. J., Jan. 3, 1934, at 21. 

85 Ga. Cope (Michie, 1926) §§ 5019-29 (common law), §§ 5030-54 (statutory). 

36 Det. Rev. Cope (1915) § 3859 (equity), §§ 4496-4501 (law). 

37 See, e.g., Uniform Partnership Act §9(3)e. Various statutes, relating to 
such matters as witnesses, depositions, trustees, guardians, costs, subpoenas, spe- 
cific enforcement, evidence, interest, and statutes of limitation, apply to arbitra- 
tion proceedings. 
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doubtful question. It is needless to add that the multiplicity of 
general arbitration acts has made for confusion in decisions.** 
As if this were not enough, specialized arbitration statutes, often 
improperly indexed in the codes, exist to an extent undreamed of 
by the uninitiated. Some of these statutes are very thorough; *° 
some provide for compulsory arbitration; others are very hazy 
and contain mere authority to arbitrate. But, interestingly 
enough, many apply to regulation of terms in industry, not com- 
pletely unlike what is being otherwise attempted today. For 
example, arbitration is provided for in disputes regarding changes 
in factory conditions ordered by state inspection officials when not 
covered by state laws,*° regarding condition of tobacco,** regard- 
ing condition of grain between inspectors and warehousemen,** 
regarding road construction,** and regarding conditions in mines 
not specifically covered by statute.** By-laws of trade associa- 
tions providing for arbitration are upheld and enforced.** In ad- 
dition, hosts of other topics are covered, ranging from oyster 
inspections *® to disputes because of damages resulting to and 
from cattle; *’ from disputes under workmen’s compensation 


38 Cf., e.g., Wolf v. Mosie, 156 Atl. 374 (N. J. 1931); Georgia Power Co. v. 
Friar, 171 S. E. 210 (Ga. App. 1933) ; Perlis v. M. B. Jones & Co., Inc., N. Y. L. J., 
Nov. 3, 1930, at 623; Bernheim v. Kahn, N. Y. L. J., May 25, 1923, at 757. And 
note that arbitrations involving “ public matters” are occasionally subject to 
slightly different rules than “ private” arbitrations. Atchison, T. & S. F. Ry. v. 
Brotherhood, 26 F.(2d) 413 (C. C. A. 7th, 1928). 

39 The tobacco inspection arbitration act of Maryland (Mp. Ann. Cove (Bagby, 
1924) art. 48, §§ 22-24, 50) is, for example, more complete than the general arbitra- 
tion act of that state. 

40 Coro. Ann. Stat. (Mills, 1930) p. 1236. 

41 See note 39, supra. 

42 Mo. Stat. ANN. (1932) p. 4309, $$ 13365-66; Oxxa. Stat. (1931) $§ 12867- 
68. 

43 Minn. Stat. (Mason, 1927) § 2554(17); Onto Gen. Cope (Page, 1932) 
§§ 6872, 6889; Ore. Cope ANN. (1930) § 5-502. 

44 Pa. Star. ANN. (Purdon, 1930) tit. 52, § 491. 

45 Conn. Gen. Stat. (1930) § 5840; Minn. Stat. (Masoii, 1927) § 7904; NEB. 
Comp. Stat. (1929) § 44-910 (mutual assessment companies); On10 GEN. CopE 
(Page, 1932) $ 10145; Wis. Stat. (1931) § 180.26. See also note 24, supra. And 
there are also older private statutes enforcing the arbitration by-laws of particu- 
lar trade associations. E.g., N. Y. Laws 1862, c. 359, $8 5-7. And they are some- 
times protected in municipal charters. E.g., Mp. Cope Pus. Laws (Flack, 1930) 
Baltimore City, §§ 226-28. 

46 La. Gen. Strat. (Dart, 1932) § 3088. 

47 ArK. Dic. Stat. (Crawford & Moses, 1921) $8564; Coto. Comp. Laws 


1934] RULES OF LAW IN ARBITRATION 597 


laws ** to disputes between school boards *° or those regarding fish 
runs *° or state material contracts." Myriads of subjects are 
covered by these specialized arbitration provisions,® not to men- 
tion the great number of appraisal provisions, or specialized 
statutes pertaining to labor arbitrations.** Statutory arbitration, 
all of them; compulsory and voluntary, agency and judicial, 
simple and complicated! Is it not time that some clarification 
be attempted and that a few definite rules be laid down? Herein 
but one of such rules will be examined. Since the arbitration of 
commercial disputes is at the present moment coming to the fore 
in the United States, since there is this curious admixture of stat- 
ute upon statute, and since the problem of business regulation 
over itself always involves the problem of court control over the 
regulation, the subject of preéminent importance is that of court 
control over such arbitration tribunals. An examination of it, not 


(Supp. 1932) §§ 1453.3-1453.8; Ipano Comp. Star. (1919) c. 24-1804; La. GEN. 
Stat. (Dart, 1932) § 8023; Micu. Comp. Laws (1929) § 9071; Nes. Comp. Srat. 
(1929) c. 54-403-06; N. M. Star. Ann. (Courtright, 1929) c. 4-706; W. VA. 
Cope ANN. (1932) § 2132; Wyo. Rev. Stat. ANN. (1931) Cc. 42-104. 

48 Iti. Rev. Strat. (Smith-Hurd, 1933) c. 48, § 156; Iowa Cope (1931) $$ 1437- 
66; Kan. Rev. Stat. ANN. (1923) §§ 44-522-30; Micu. Comp. Laws (1929) 
§§ 8446-49; Nes. Comp. Stat. (1929) c. 48-137; N. C. Cope Ann. (Michie, 
1931) §8081(nnn); cf. Harlis v. Cudahy Packing Co., 21: Mo. App. 188, 241 
S. W. 960 (1921). : 

49 Towa Cope (1931) § 4138; Me. Rev. STAT. (1930) c. 154, § 12; MicH. Comp. 
Laws (1929) § 7245; Mo. Stat. ANN. (1932) p. 7132, $9275, P. 7138, $9278, 
Pp. 7139, $9279; Nes. Comp. Sra. (1929) c. 79, §§ 118-21; N. J. Comp. Srar. 
(Supp. 1911-1924) § 185-47; Ore. Cope ANN. (1930) § 35-904. 

50 Nes. Comp. Stat. (1929) c. 37-406. P 

51 Wis. Stat. (1931) § 15.34. 

52 Among the subjects covered are special arbitration provisions for probate 
matters, diseased animals, disputes between counties and other political subdivi- 
sions, trespass to real properties, salvage of wrecked goods, wreckmasters, taxa- 
tion, farm marketing, damage by waterways, drifted logs, roadbeds, assessments 
of dissatisfied abutters, insurance, improvements to real estate, prison contracts, 
disputes in religious corporations, insolvency procedure, municipal supplies, pub- 
lic utilities, ejectment, county assets, disputed surveys, meadow banks, mill 
ditches, eminent domain, consolidation of corporations, health, canals, ditches, fish 
and game, building inspection, and state printing contracts’ For a long list of 
specialized English arbitration provisions, see REDMAN, LAw OF ARBITRATIONS AND 
Awarps (sth ed., Watson, 1931) 289-358. 

53 The subject of appraisals (see (1924) 34 YALE L. J. 98) and labor arbitra- 
tions are not within the scope of this paper. Several of the modern arbitration 
acts include labor arbitration within their purview. See Phillips, The Function of 
Arbitration in the Settlement of Industrial Disputes (1933) 33 Co. L. Rev. 1366. 
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only as revealed by the cases, statutes, and legal logic, but also 
an examination of the need for it, as expressed by business men 
in their codes of arbitration and procedure, will herein be at- 
tempted. 


I 


It is universally true, both at common law and under the stat- 
utes, that an award is vitiated by fraud or bias on the part of 
the arbitrators,* or if they exceed their authority.°° Upon proper 
application, an award thus obtained will be set aside by the courts, 
and it will not be enforced by court means. On the other hand, 
it is universally true that the findings of the arbitrators with re- 
spect to fact are final and will not be reviewed by the courts.” 
But should the arbitrators follow the law, and should the courts 
on application upset awards which fail to do so? 

If we return to Professor Isaacs’ two views of arbitration, the 
agency and the judicial, we get a curious result. Offhand, one 
would expect that arbitrators as agents could find the law about 
as they please, while the arbitrators acting as judges would be 
bound to follow the law as laid down by the courts. Yet the 
courts following the agency view hold the arbitrators to strict 
accountability in law, and those following the judicial viewpoint 
allow them absolute freedom in their legal rulings.’ As judges, 
they are not only the trial court but the court of appeal as well, 
judges who can find the law unimpeachably, judges with tremen- 


54 Practically all arbitration statutes so provide. See Draft State Arbitration 
Act § 10, Uniform Arbitration Act § 16. Cf. Hall v. Western Assur. Co., 133 Ala. 
637, 32 So. 257 (1901); Matter of American Eagle Fire Ins. Co., 240 N. Y. 398, 
148 N. E. 562 (1925). 

55 Stange v. Thompson-Starrett Co., 261 N. Y. 37, 184 N. E. 485 (1933). 

56 Cobb v. Dolphin Mfg. Co., 108 N. Y. 463, 15 N. E. 438 (1888). “If their 
decision is against the weight of evidence, or if perchance there is no evidence in 
the record to support it, it may still be founded upon the principles of equity and 
good conscience, and the court is powerless to review the action of the arbitrators.” 
Everett v. Brown, 120 Misc. 349, 351, 198 N. Y. Supp. 462, 465 (1923). This doc- 
trine goes to great extremes. Thus, in Assignees of Leominster Woolen Mills v. 
Ernstberger & Co., N. Y. L. J., March 30, 1933, at 1854, N. Y. L. J., April 14, 1933; 
at 2258, vacation of an award was refused even “ where based upon an erroneous 
assumption of fact not in dispute ”, and therefore. failing to express the result con- 
templated by the arbitrators. 

57 See Isaacs, supra note 9, at 936-37. 
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dous powers.** As agents their authority seems mete 3 in that 
they must follow the law. 

Many matters, of course, are submitted to arbitration which are 
not capable of being adjudicated by the courts.*® The making of 
a contract or the defining of the terms of an industrial code may be 
done by so-called arbitrators at the outset. Many of the processes 
are conciliation or mediation, and under the guise of the term 
“arbitration ” legislation is frequently entrusted to lay groups. 
In the strict sense of the term arbitration parallels the work of the 
courts in settling business disputes,” and it is with this type of arbi- 
tration that we are here concerned.” 

A great many arbitrations are primarily fact finding. In many 
trades, disputes regarding only quality, quantity, and correspon- 
dence of goods to sample are submitted to arbitration. The 


58 See Fudickar v. Guardian Mut. Life Ins. Co., 62 N. Y. 392, 399 (1875). 
“He may do what no other judge has a right to do; he may intentionally decide 
contrary to law and still have his judgment stand.” Leslie v. Leslie, 50 N. J. Eq. 
103, 107, 24 Atl. 319, 320 (1892). 

59 Under the statutes of Arkansas, Colorado, Idaho, Indiana, Iowa, Kentucky, 
Maine, Massachusetts, Michigan, Missouri, Minnesota, Mississippi, Montana, Ne- 
braska, New Mexico, New York, North Dakota, and Tennessee, the matter sub- 
mitted must be such as would be subject to a civil action. Cf. Milhollin v. Milhol- 
lin, 71 Ind. App. 477, 125 N. E. 217 (1919); Dore v. Southern Pac. Co., 163 Cal. 
182, 124 Pac. 817 (1912). The rules of some trade associations thus limit arbitra- 
tions: e.g., National Standard Parts Association. 

60 Cf. In re Buffalo & Erie Ry., 250 N. Y. 275, 165 N. E. 291 (1929), (1929) 42 
Harv. L. Rev. 821-22, showing rather conclusively that it is not a court or judicial 
function to make contracts for the parties. But see Jn re Southern Pac. Co., 155 
Fed. roor (C. C. N. D. Cal. 1907); cf. Mottier v. Nilson, 22 S. W.(2d) 325 (Tex. 
Civ. App. 1929); Parks v. Cleveland Ry., 124 Ohio St. 79, 177 N. E. 28 (1931). 

61 “The purpose of arbitration is essentially an escape from judicial trial.” 
See Krauss Bros. Lumber Co. v. Bossert & Sons, Inc., 62 F.(2d) 1004, 1005 
(C. C. A. 2d, 1933). 

62 Occasionally the disputes may arise because of ethical questions not cognizable 
by courts in ordinary actions. See, e.g., Palm Beach County Real Estate Board 
Rules, which provide for submission of such controversies. —- 

63 See, e.g., the rules of the California Canning Peach Growers, which so pro- 
vide. In the cotton industries the ordinary inclusion is, “grade, quality and 
weights ”; e.g., the Arkansas Cotton Trade Association. But see the unusual pro- 
vision in the rules of the Cincinnati Lumbermen’s Club: “ Questions of grade or 
measurement shall not be subject to arbitration but shall be decided by a regularly 
licensed inspector of some recognized Inspection Bureau.” With some exceptions, — 
tules concerning sample, etc., are included at great length in the rules which pro- 
vide that all types of disputes are to be arbitrable; e.g., the Cocoa Merchants As- 
sociation of America. 
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decision in these cases is generally that the seller or buyer is 
correct in his contention — and that the seller receive his purchase 
price or that the buyer is entitled to an allowance or to return the 
goods. If there is an established custom in the industry, or if the 
parties can agree as to what is to be done in the event the goods 
are or are not as claimed, no trouble arises. But suppose there 
is no custom and no agreement, what are the arbitrators to do? 
Should they follow the law on the facts as found? It is often 
erroneously claimed that this type of arbitration involves no point 
of law, and that there is no need of requiring the arbitrators to 
follow it.°* There is law involved, but everyone agrees on its 
solution and hence no difficulty arises. The fact that business 
men do not see that there is any law involved is in itself a danger 
sign. 

But these are not the only types of question submitted to 
arbitration. The American Arbitration Association recommends 
a general arbitration clause in all contracts covering any disputes 
which may thereafter arise,’ placing before arbitrators the very 
types of contractual disputes arising before courts, and even a 
neophyte knows that these are as legal in their nature as they are 
factual. The interpreting of codes by arbitrators is in itself legal 
to a great extent. The submission of existing disputes regarding 
torts, property, and anything else upon which man is ingenious 
enough to quarrel involves law, and these are submitted under 
the rules of many associations; *° even questions concerning noth- 
ing but law are submitted.* 


64 “Tn about sixty percent of all cases no question of law is involved.” Arbitra- 
tion provision in United Typothetae Handbook, in Year Book on COMMERCIAL 
ARBITRATION 648. 

65 See Cope oF ARBITRATION PRACTICE AND PROCEDURE 46, 205. 

66 “ Questions to be arbitrated. ... Between buyer and seller as related to 
contracts of sale; involving terms; goods not being up to standard purchased; 
values; interpretations of contracts of sale or sales agreements or any other con- 
troversies that arise between buyer and seller. Rights to Trade Marks. Rights to 
Inventions and Patents. Rights to Processes of Manufacture. Labor Disputes. 
Controversies between employer and employee. Interpretation of Contracts as re- 
lated to their legal and ethical status. Complaints as to unlawful trade practice. 
Ethical rights related to any question.” Rules of the National Confectioners’ As- 
sociation, YEARBOOK ON COMMERCIAL ARBITRATION 394. Many associations limit 
arbitration to: “ disputes of a financial, mercantile or commercial character”. See, 
e.g., the Rules of the Kansas City Hay Dealers’ Association, id. at 507. 

87 Cf. Matter of Wilkins, 169 N. Y. 494, 62 N. E. 575 (1902). 
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But it must be admitted that the ordinary business man thinks 
he does not need or does not desire to follow the law in the 
ordinary arbitration case. And if everyone is agreed on the law 
to follow, there is no reason they should. But if they cannot agree, 
what are our courts’ decisions and statutes for but to guide dis- 
putants in the law to follow? Business, disgusted with the pro- 
cedural defects of our law, and even more so with jury determina- 
tion of complicated facts of modern trade, attaches the same 
stigma to our substantive law, and, it is submitted, wrongfully. 
Our courts are not going to improve if all important business 
litigation is taken away from them, because business men fear our 
legal procedure. Much more preferable would be an effort on their 
part to try and improve it. In the partnership between business 
and the government, the law plays a tremendous réle. No system 
of self-regulation without some court check can endure, unless 
social control is to be completely emasculated. 

It may be well to have in mind the rationale of allowing arbi- 
trators to ignore the law. Three general reasons are advanced by 
the cases and the authorities: 

(1) Business tribunals dispense “ substantial justice” at any 
event, and that is all which is desired by business men submitting 
to arbitration.”® But it is possible that carefully worked out law 
is to be preferred to this substantial justice, and who knows what 
substantial justice is, even at its best? 


“A laudable attempt is made [by arbitrators] to mete out that non- 
descript quantity, substantial justice — a commodity which it is ex- 
ceedingly difficult to measure, and which pleases no one. What is 


68 See Julius H. Cohen in Hanpspoox oF THE NATIONAL CONFERENCE OF CoM- 
MISSIONERS ON UNIFORM STATE Laws (1924) 82 et seq. 

69 “ Strongly as I favor arbitration, we, as lawyers, must never forget that our 
law is an inheritance from all the ages. We have worked out certain definite prin- 
ciples, certain definite rights, certain definite remedies. They are subject to im- 
provement ; they are subject to clearer statement; they are subject to greater exact- 
ness; and they are subject to enormous improvement in their practical application, 
but I do not think we are ready to throw them overboard arid to substitute for 
them the arbitrary unappealable will of a single individual untrained perhaps in 
this, our legal inheritance.” Judge Julian Mack in 7 Lecrures on Lecat Topics 
1925-1926 (1929) 107; see also the excellent similar statement in Stone, The Scope 
and Limitation of Commercial Arbitration (1922) 10 Proc. Acap. Pot. Sct. 
501, 503. 

70 Port Huron & N. W. Ry. v. Callanan, 61 Mich. 22, 34 N. W. 678 (1887). 
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‘ substantial justice’? It certainly is not pure justice: it is justice 
minus just so much as is covered by the qualifying term ‘ substantial ’. 
It is neither fish, flesh, nor good red-herring. It bears the same relation 
to the genuine article that plated silver bears to sare get, or that 
‘fresh ’ eggs bear to ‘ newly-laid ’.” ™ 


“ Substantial ”, as used in this connection, seems a polite syno- 
nym for “ impromptu ” or “ inspirational ”. 

(2) A man who submits his case to a business tribunal cannot 
complain if his lay judges do not follow the law, for he has no 
right to expect they will do so."* This, of course, begs the 
question. 

(3) Iflay arbitrators were required to follow the law, arbitra- 
tion, instead of being the end to litigation, would be only the 
beginning of it."* This is a strong argument, for lay arbitrators, 
being ignorant of the law, would obviously make many errors. 
But the solution proposed below will rob this argument of much 
of its force." 


II 


In a common-law arbitration nothing could be done to correct 


errors in law made by an arbitrator. His decision was final, his 
law unassailable; he was a law unto himself.”* And today, under 
a great many statutes, the arbitrator’s decision as to matters of 
law is final."* Under other statutes, however, the arbitrators 
must decide according to law.” In England, as a general rule, 


71 Pickstone, Fallacy of Arbitration (1896) 101 L. T. 557. 

72 Fernandes Grain Co. v. Hunter, 217 Mo. App. 187, 274 S. W. gor (1925). 

78 Fudickar v. Guardian Mut. Life Ins. Co., 62 N. Y. 392, 400 (1875). 

74 See pp. 609-14, infra. 

75 “ As between these parties, the award of the arbitrators is the law of the case, 
and must be regarded as final”. Mitchell v. De Schamps, 13 Rich. Eq. 9, 23 (S. C. 
1866). “Arbitrators are a law unto themselves and may decide according to their 
views of justice.” Mayberry v. Mayberry, 121 N. C. 248, 250, 28 S. E. 349 (1897). 

76 The exceptions are stated in note 77, infra. Unless a statute specifically pro- 
vides that an award can be vacated for mistakes of law, the court will not pass on 
the law as decided by arbitrators. Deford v. Deford, 116 Ind. 523, 19 N. E. 530 
(1888) ; Eastern Engineering Co. v. Ocean City, 11 N. J. Misc. 508, 167 Atl. 522 
(1933). See Fudickar v. Guardian Mut. Life Ins. Co., 62 N. Y. 392, 400 (1875); 
cf. Itoh & Co., Ltd. v. Boyer Oil Co., 198 App. Div. 881, 191 N. Y. Supp. 290 
(1921). 

77 Ata. Cope (Michie, 1928) § 6170; cf. Wilbourn v. Hurt, 139 Ala. 557, 36 So. 
768 (1903); Bell v. McKay & Co., 196 Ala. 408, 72 So. 83 (1916) ; Inu. Rev. Stat. 
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unless the errors of law appear on the face of the award, it will 
not be set aside.” Under some American statutes not requiring 
the arbitrators to decide according to law, an error in law appear- 
ing on the face of the award may vitiate it,”® but, on the other 
hand, some states which require the arbitrators to follow the law 
will not set aside the award unless the error appears on its face.*° 
It is even possible that arbitrators may disregard statutory law,* 
though it is probable that when the statutes lay down law of 
great public policy they will be required to follow it.** Court de- 
cisions shed little light on the subject. 

In all states, if the parties provide in their arbitration agree- 
ment that the arbitrators must decide according to law, the courts 
will hold the arbitrators to that agreement and will review their 
law on appeal.** But it takes very strong language to achieve 


(Smith-Hurd, 1933) c. 10, §§ 11, 14; Iowa Cope (1931) § 12699; Mass. Gen. Laws 
(1932) c. 251, § 10; Minn. Stat. (Mason, 1927) § 9517(5); Borum v. Minneapolis, 
St. P. & S. S. M. Ry., 184 Minn. 126, 238 N. W. 4 (1931), 284 U.S. 615 (1932); 
Nes. Comp. Stat. (1929) cc. 20-1131, 20-1142, 20-2108; In re Johnson, 87 Neb. 
375, 127 N. W. 133 (1910); WasH. Rev. Stat. (Remington, 1932) § 425. See also 
p. 614, infra, for special rules in Connecticut, Illinois, Massachusetts, Nevada, North 
Carolina, Pennsylvania, Utah, and Wyoming, regarding court instruction of the 
arbitrators on points of law. It is also possible that in Louisiana the arbitrators 
would have to decide according to the law. Quaere as to the applicability of La. 
Civ. Cope (Dart, 1932) art. 3110: “ The arbitrators ought to determine as judges, 
agreeably to the strictness of the law ”, to an arbitration held under the Draft State 
Act, La. Gen. Stat. (Dart, 1932) §§ 405-22. In Georgia, Cope Ann. (Michie, 1926) 
§ 5028, an award will be vacated because of a “ palpable mistake of law ”. 

78 British Westinghouse & Co. v. Underground Rys. of London, [1912] A. C. 
673. 

79 See Witz v. Tregallas, 82 Md. 351, 33 Atl. 718 (1896) ; cf. Wilson v. Wilson, 
18 Colo. 615, 34 Pac. 175 (1893). 

80 School District No. 5 v. Sage, 13 Wash. 352, 43 Pac. 341 (1896). 

81 Statute of Frauds: Darrow v. Braman, 201 Mass. 469, 88 N. E. § (1909) ; 
Statute of Limitations: Moore v. Luckess’ next of Kin, 23 Gratt. 160 (Va. 1873). 
But cf. Nelson’s Adm’r v. Cornwell, 11 Gratt. 724 (Va. 1854); usury statute: Hays 
v. Miller, 12 Ind. 187 (1859). 

82 See Newboles v. Newboles, 169 Ark. 282, 273 S. W. 1026 (1925), where the 
arbitrators were required to follow the provisions of the state Statute of Wills. 
But cf. Deering v. Saco, 68 Me. 322 (1878). An analogous problem is raised by 
statutes which specify a certain measure of damage and liability on insurance 
policies. While the law is still vague on the point, the few cases existent would 
indicate that appraisers appointed to determine loss must follow the statute. Cf. 
Second Soc. of Universalists v. Royal Ins. Co., 221 Mass. 518, 109 N. E. 384 (1915); 
Scottish Union Nat. Ins. Co. v. Skaggs, 114 Miss. 618, 75 So. 437 (1917). 

83 See White Star Mining Co. v. Hultberg, 220 Ill. 578, 77 N. E. 327 (1906). 
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that result, and courts do not thus construe an arbitration agree- 
ment unless clearly forced to do so.** If, however, the arbitrators 
intend to follow the law, and err in so doing, the court will set 
aside their award.*° But up to the time of the courts thus passing 
on the award they will not advise the arbitrators of the law. In 
fact, even if the parties or arbitrators should agree that the courts 
might do so and request it, they cannot.*® 

The mere fact that there is a lawyer on the arbitration board 
does not necessitate their following the law; in fact, not even if 
the lawyer is one of three arbitrators, and has the sole decision on 
questions of law.*? There is some intimation, however, that if the 
arbitrators know the law, and deliberately choose to disregard it, 
their awards may be set aside.** Of course, the presence of coun- 
sel at an arbitration will in many ways help the arbitrators follow 
the law, unless the point is obscure and the lawyers help obscure it. 
There is a conflict of decisions as to whether the arbitrators may 


84 Thus in Mickles v. Thayer, 14 Allen 114, 119 (Mass. 1867), the submission 
required the arbitrators to “ ‘ determine all questions according to rules of law and 
equity, the same as though the matter was to be tried in a court of law or equity’”, 
but the court held that these words were directory only and left the arbitrators 
“to be the ultimate judges as to how the matter would be tried in a court of law 
or equity, and thus makes their decision final and conclusive.” Cf. Greenough v. 
Rolfe, 4 N. H. 357 (1828); Prescott v. Fellows, 41 N. H. 9 (1860); Matter of 
Couperie Belge Americaine, S. A., N. Y. L. J., Jan. 19, 1934, at 307. 

85 “ We must therefore presume that they intended to make the law their guide; 
and if they have mistaken the law, this will be a good reason, why the report 
should not be accepted”. Greenough v. Rolfe, 4 N. H. 357, 359 (1828). Sed aliter 
if the point of law is doubtful or the question close. Mathews v. Miller, 25 W. Va. 
817 (1885). In some jurisdictions before the award would be vacated it would 
have to appear on its face that the arbitrators intended to decide according to law 
and that a mistake was made. Wyatt v. L.& D.R.R., 110 N. C. 245, 14 S. E. 683 
(1892) ; Mayberry v. Mayberry, 121 N. C. 248, 28 S. E. 349 (1897). 

86 Matter of Couperie Belge Americaine, S. A., N. Y. L. J., Jan. 19, 1934, at 
307; Connor v. Simpson, 104 Pa. 440 (1883); cf. Matter of Wenger & Co. v. 
Propper Silk Hosiery Mills, 239 N. Y. 199, 146 N. E. 203 (1924); see Im re Berson 
Sydeman Co., N. Y. L.-J., March 18, 1924, at 2187, where the court, on a motion 
to compel arbitration, refused to express even an opinion regarding points of fact 
and law. See also Matter of Buck, Kiaer & Co. v. Hartmann & Co., Inc., 243 N. Y. 
591, 154 N. E. 618 (1926). 

87 Gerdetz v. Central Oregon Irrigation Co., 83 Ore. 576, 163 Pac. 980 (1917). 
But cf. State v. Ward & Briggs,:o Heisk 100, 117 (Tenn. 1871), where the court 
stated: “ The fact then that arbitrators ‘learned in the law’ were selected . . . 
raises a strong presumption, that the parties understood that the award or ‘ de- 
cision’ of the arbitrators should be made in pursuance of law.” 

88 Allen v. Smith’s Adm’r, 4 Har. 234 (Del. 1845). 
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exclude counsel from the hearings.*® Arbitration rules, however, 
often make provision for the presence or exclusion of counsel,” 
and these will be respected by the courts.** Formerly it was com- 
mon practice to exclude them from the hearings, and older rules 
frequently so provided. Lawyers, however, were found to be gen- 
erally the determining factor in deciding whether or not parties 
would arbitrate, and to place them in a favorable mood towards 
arbitration, rules allowed them to attend the hearings.” The 
Commissioners’ Arbitration Act provides that none but an attor- 
ney may represent a party to an arbitration.*® Some believe that 
that “presence of counsel fortified with . . . legal maxims and 
some legal anachronisms ” ** will only confuse the arbitrators, but 
it is submitted that wise attorneys know better than to thus antag- 
onize lay arbitrators not drawn from the ordinary rank and file 
as are jurymen. In England it is common to have a legal assessor 
present to advise the arbitrators regarding points of law. It might 
be a splendid idea for us to copy; * the business man could still 


89 Arbitrators may not exclude counsel. Wechsler v. Gidwitz, 250 Ill. App. 136 
(1928), cert. denied, id. XXX (1928). Contra: Pennsylvania Iron Works Co. v. 
East St., Louis Ice & Cold Storage Co., 96 Mo. App. 563, 70 S. W. 903 (1902) ; 
Dodge v. Brennan, 59 N. H. 138 (1879). 

90 E.g., the rules of the American Arbitration Association (VI), and the Grain 
Dealers National Association allow representation by counsel, but the rules of the 
San Francisco Chamber of Commerce forbid such representation. Occasionally 
representation by anyone other than Jegal counsel is allowed. £.g., West Coast 
Lumbermen’s Association. Occasionally the rules are silent but every effort is made 
to prevent the presence of counsel. £.g., Electrical Board of Trade, Inc. See YEAR 
Book ON COMMERCIAL ARBITRATION (1927) 408. 

91 See Wechsler v. Gidwitz, 250 Ill. App. 136 (1928), cert. denied, id. XXX 
(1928), and the cases cited note 161, infra. 

92 See Cope oF ARBITRATION PRACTICE AND PROCEDURE (1931) 23, 24 et Seq.; 
Havighurst, The Lawyer and Commercial Arbitration (1931) 17 A. B. A. J. 502-03. 

93 Section 9: “ No one other than a party to said arbitration, or a person regu- 
larly employed by such party for other purposes, or a practising attorney-at-law, 
shall be permitted by the arbitrator or arbitrators to represent before him or them 
any party to the arbitration.” This section consumed more attention of the Com- 
missioners than all the other sections of the Act put together. They, properly 
enough, were taking care that lawyers were not driven from the field of business 
practice. However, it was categorically stated that a certified public accountant 
could not represent his client at an arbitration. See HaNnpBooK oF THE NATIONAL 
CONFERENCE OF COMMISSIONERS ON UNIFORM STATE Laws (1924) 76 et seq. 

94 Matter of Kayser, N. Y. L. J., Jan. 14, 1925, at 1417. 

95 Cf. Rules of the American Chamber of Commerce in London § 12; In re 
Westwood & Co. v. Government of the Cape of Good Hope, 2 T. L. R. 667 (1886), 
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present business facts, and the arbitrator also be informed of the 
law. Several trade associations in the United States, which do 
not allow counsel for the parties to appear before arbitrators, 
have their own counsel, who are unbiased, advise the arbitrators 
regarding points of law.*° 

Arbitration rules frequently prohibit the use of precedents in 
arbitration.** As a matter of fact, awards are generally not only 
private, but the arbitrators are encouraged not to give any reasons 
for their decisions in the award.*® On the other hand, certain 
' trade associations not only customarily give reasoning in their 
awards,” but publish them in well-indexed and digested vol- 
umes.’ But how can we build up a unified system of commercial 
law and practice and code regulation unless they are used? With- 
out them we have a hodgepodge of nothingness, and business is 
not helped nor arbitration aided by the mistakes or wisdom of 
others.*** 


where it is intimated that not only might a law arbitrator seek the assistance of a 
legal assessor without permission of the parties, but that a reasonable amount might 
be charged for such assistance. See also Galloway v. Keyworth, 23 L. J. C. P. 
(N.s.) 218 (1854). 

96 For example, the Joint Board of Arbitration for the Apparel Industry, the 
National Wholesale Lumber Association, Inc., and the Associated Cooperage In- 
dustries of America, Inc. Where, by agreement between the parties, an award in 
the form of a special case was stated for the opinion of counsel, it was held that 
the decision of counsel could not be questioned on the ground of error of law on 
its face, and no appeal was allowed therefrom. Jn re Wulff and Dreyfus & Co., 
86 L. J. K. B. (n.s.) 1368 (1917). 

97 See Cope oF ARBITRATION PRACTICE AND PROCEDURE 122. Under certain cir- 
cumstances they may be allowed, as for example, in the National Paint, Oil and 
Varnish Association. 

98 See Cope OF ARBITRATION PRACTICE AND PROCEDURE 157; cf. In re Curtis- 
Castle Arbitration, 64 Conn. 501, 30 Atl. 769 (1894). See McKnight v. McCul- 
lough, 21 Iowa 111, 114-15 (1866). 

99 The Auburn Chamber of Commerce suggests giving the ratio decidendi in the 
award “with a view of promoting a better understanding between the parties ”, 
and the National American Wholesale Lumber Association, Inc., “so as to leave 
no doubt . . . in the minds of the disputants. Otherwise awards might become 
grounds for further controversy.” 

100 See, e.g., the REPORTS OF THE ARBITRATIONS OF THE NATIONAL Hay AND 
Gratn AssociATION. DuNN AND DIAMOND, COMMERCIAL ARBITRATION (1922), con- 
tains a large number of reported arbitrations. 

101 Nes. Comp. Stat. (1929) c. 20-1131, provides that the arbitrators must 
state their conclusions of fact and law in their award. Cf. In re Johnson, 87 Neb. 
375, 127 N. W. 133 (1910). See also notes 136-42, infra, for the law in several other 
American jurisdictions regarding “stated case”. Cf. Bernheimer, The Advantages 
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Actually the courts are not as unconcerned with mistakes of 
law as their occasional categorical statements that they will not 
interfere with an award because of such mistakes seem to imply. 
In the ordinary case that is true in statement and result. But let 
the law decided by the arbitrators be shocking, let it be against 
every known legal decision, as distinguished merely from the law 
of a particular jurisdiction, and the courts, while still professing 
not to vacate an award because of a mistake in law, will proceed 
to do so by strained logic.*** In three recent cases where the 
arbitrators awarded damages of an amount not reachable by any 
known rule of law, the awards were promptly, for reasons puzzling 
indeed — unless it is realized that the law as decided by the arbi- 
trators shocked the courts — upset. In Marchant v. Mead—Mor- 
rison Mfg. Co. the arbitrators “ charged the dilatory seller with 
consequential damages of nearly a million dollars on the ground 
that the effect of the delay [in the delivery of some two hundred 
tractors] was to plunge the buyer into ruin”,’® the rule of 
damages being contrary to all known rules of law. After much 
legal metaphysics the court decided that under the precise terms 
of the arbitration agreement the arbitrators had no power to 


award damages, but could only determine liability.°°* In Stange 


of Arbitration Procedure (1926) 124 ANNALS 98; Sturges, Commercial Arbitration 
or Court Application of Common Law Rules of Marketing? (1925) 34 YALE L. J. 
480; Isaacs, supra note 9, at 931. 

102 “ Neither will an award be set aside for a mistake of law . . . unless it be so 
glaring as to shock the conscience and warrant the conclusion that the arbitrators 
were biased, prejudiced or influenced by some ulterior motive.” Boomer Coal & 
Coke Co. v. Osenton, 101 W. Va. 683, 694, 133 S. E. 381, 385 (1926). 

103 252 N. Y. 284, 300, 169 N. E. 386, 391 (1929), Note (1928) 38 Yate L. J. 81. 
Cf. Weidlich, A Test of Compulsory Arbitration in New York (1930) 4 Conn. 
B. J. 95; Matter of Couperie Belge Americaine, S. A., N. Y. L. J., Jan. 19, 1934, 
at 307. 

104 There can be no doubt that the decision of the arbitrators was the cause of 
the final holding of the court. Clauses not nearly as general as the one in question 
have been held to allow arbitrators to assess damages; in fact, there is much law to 
the effect that power given arbitrators to determine liability implies power to deter- 
mine damages. Colcord v. Fletcher, 50 Me. 398 (1862) ; Waite v. Barry, 12 Wend. 
377 (N. Y. 1834) ; Slocum v. Damon, 1 Pin. 520 (Wis. 1845) ; Heyworth v. Hutch- 
inson, L. R. 2 Q. B. 447 (1867). Conversely, if the courts are in sympathy with 
the award it will be sustained, even though it is outside the strict scope of the ar- 
bitration clause. Thus, e.g., in Priore v. Schermerhorn, 237 N. Y. 16, 142 N. E. 
337 (1923), the arbitrators awarded on a matter which the court admitted was far 
outside the scope of the arbitration clause. But the parties had presented evidence 
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v. Thompson-Starrett Co. a construction contract called for defi- 
nite prices for extra work and for arbitration of disputes regard- 
ing “ any clause of the contract” and “the adjustment of the 
price ”.*°* So much extra work was performed that the arbitrators 
disregarded the terms of the contract and awarded on a modified 
basis of quantum meruit. The court said that the only way the 
arbitrators could have found as they did was to disregard the 
contract, in violation of their authority, and the award was va- 
cated.*°* It does not really follow that they exceeded their au- 
thority, for their law of the case might be that the facts, even 
considering the contract, demanded a quantum meruit recovery. 
But whenever the arbitrators do not follow what seems to the 
courts an obvious interpretation of a contract, the latter, on 
some excuse, will try to vacate their award.**’ In Koopman v. 
Farmers Mut. Hail Ins. Ass’n*** an award considered inadequate 
in amount by the court was held evidence from which partiality 
of the arbitrators could be deduced. There is doubt as to whether 
an arbitrator’s award could uphold a true forfeiture clause in a 
contract,*° though it would seem that limitation of damage 
clauses may be sustained by them.**® No case has been found, 


with regard to it, and from this the court found a “ waiver” of the limitations of 
the clause and sustained a reasonable award. 

105 261 N. Y. 37, 40, 184 N. E. 485, 486 (1933). 

106 See id. at 41-42, 184 N. E. at 487. Our view is apparently sustained by the 
court in Kingston Coal Co. v. Glen Alden Coal Co., 168 Atl. 677 (Pa. 1933); cf.: 
“whether there was a waiver with respect of any of the contractual requirements 
with respect to extra work is a matter which must be determined by arbitrators.” 
Matter of Marxhall Const. Co., N. Y. L. J., Nov. 4, 1933, at 1628. 

107 See Dyer v. Middle Kittitas Irrigation Dist., 40 Wash. 238, 242, 82 Pac. 301, 
302 (1905); cf. Giannopulos v. Pappas, 15 Pac.(2d) 353 (Utah 1932). But cf. 
Worden v. Connell, 156 Pa. 281, 46 Atl. 298 (1900) ; Goff & Sons v. Rheinauer, 199 
App. Div. 617, 192 N. Y. Supp. 92 (1922) ; Grinell Lithographic Co., Inc. v. Butler 
Stores, Inc., 252 N. Y. 594, 170 N. E. 156 (1930). Where the award on contrac- 
tual liability was reached by a “ compromise verdict ” it was set aside in Stowe v. 
Mutual Home Builders’ Corp., 252 Mich. 492, 233 N. W. 391 (1930). 

108 209 Iowa 958, 229 N. W. 221 (1930). 

109 Cf, Johnsen v. Wineman, 34 N. D. 116, 157 N. W. 679 (1916). 

110 Pine Street Realty Co., Inc. v. Coutroulos, 233 App. Div. 404, 253 N. Y. 
Supp. 174 (1931), appeal denied, 258 N. Y. 609, 180 N. E. 354 (1932); cf. Curran 
v. Philadelphia, 264 Pa. 111, 107 Atl. 636 (1919). Certain industries in New York 
City use an arbitration clause for the express purpose of sustaining limited liability 
provisions in standardized contracts, the arbitration clause being very general, and 
providing that the arbitrators shall have no right to vary the valuation provisions 
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however, sustaining an award following a limitation of damage | 
clause in a situation in which mo court would allow the clause to 
prevail. It is an unhealthy situation to find courts being forced 
to go to extremes to vacate an award because they do not approve 
the law as decided by the arbitrator, and yet being compelled to 
constantly reiterate that they will not vacate an award for the 
self-same reason. 


III 


It is submitted that the arbitration law should be such that 
arbitrations can be an end to litigation, that they can be con- 
ducted with speed, but that the arbitrator can receive proper 
guidance by the courts, and that reasonable, businesslike rules 
of law as laid down by courts should be applied to arbitrations. 
Merchants will come to respect the law, instead of considering 
it antagonistic to proper business conduct.’™ 

Actually, the number of appeals taken from awards of arbi- 
trators show that the parties thereto are far from. satisfied.*’* 
Furthermore, there is frequently a refusal to arbitrate because the 
position of one of the parties at law is so strong that he does not 
care to risk a decision before lay judges who may decide as their 
fancy dictates.*** And in the eastern commercial states having - 


in the contract. In Reichlin v. Reliable Van & Storage Co., N. Y. L. J., Oct. 31, 
1933, at 1553, a resourceful plaintiff, attempting to evade such a provision in a 
contract for storage of merchandise, brought a tort action alleging conversion. De- 
spite the fact that the “ conversion” was within the scope of the contract, the 
court refused to allow the arbitration clause to defeat the action, saying that it 
could not apply to tort claims. The only explanation for the decision seems to lie 
in the court’s dislike of the contract provisions. 

111 Arbitration rules are filled with this idea of the conflict between law and 
justice. See, e.g., Rules of the Associated Leather Goods Manufacturers of the 
U.S. A., Inc.: “ Technical or legal points should not prevail against the establish- 
ment of an equitable claim ”. 

112 The number of motions appearing in the New York Law Journal to vacate 
an award on the grounds of dissatisfaction with the law and facts as found by 
the arbitrators is shocking. In spite of well-established law, effort is constantly 
made to upset an award because of dissatisfaction with the law as found by the ar- 
bitrators, or to preclude an arbitration because of a fear of it. See, e.g., Matter of 
Morris, et al., N. Y. L. J., April 3, 1925, at 42; Schecter v. Arbib, N. Y. L. J., Sept. 
17, 1925, at 1937; Matter of General Linen Supply & Laundry Co., N. Y. L. J., 
Oct. 19, 1925, at 258; Matter of Bogart Const. Co. et al., N. Y. L. J., Jan. 8, 1932, 
at 143. 

113 See, e.g., the provision in the Rules of the National Knitted Outwear Asso- 
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arbitration statutes making contracts to arbitrate irrevocable and 
specifically enforceable, wild claims are submitted to arbitration, 
and arbitration compelled on grievances with no legal foundation, 
because the courts, being unable to predict how arbitrators will 
find the law, are unwilling to say as a matter of law that there is 
nothing to arbitrate."* The present system is highly unsatis- 
factory. 

The English arbitration system, on the other hand, is working 
_ with precision and is used almost without exception by business.**® 
The English believe that arbitration, to exist, must follow the 
rules of law laid down by the courts, and that arbitration is 
thereby being helped. 


“That they [arbitrations] will continue their present popularity, I 
entertain no doubt, so long as the law retains sufficient hold over them 
to prevent any injustice on the part cf the arbitrator, and to secure that 
the law that is administered by an arbitrator is in substance the law of the 
land, and not some home-made law of the particular arbitrator or the 
particular association.” 


The English courts do not set aside awards after they are made 
because they are contrary to law, but rather lend a helping hand 
to the arbitrators during the entire proceeding; without con- 
trolling the arbitration or turning it into a judicial proceeding, 


ciation: ‘“‘ The Trade Abuse Committee hereby declares that the explanation of the 
respondent of his refusal to arbitrate is unsatisfactory to it if based on the follow- 
ing excuses. .. . Has a better technical position in law.” 

114 “| | . Where a bona-fide dispute in fact arises over the performance of a 
contract of purchase and sale it does not devolve upon the court to say . . . there 
is nothing to arbitrate.” Matter of Wenger & Co. v. Propper Silk Hosiery Mills, 
239 N. Y. 199, 202-03, 146 N. E. 203, 204 (1924). To the same effect, see Peirce 
Steel Pile Corp. v. Flannery, 312 Pa. 5, 167 Atl. 276, 277 (1933); Vulcan Foreign 
Commerce Corp. v. Verhoog, N. Y. L. J., Aug. 1, 1924, at 1481. Cf. also In re New- 
burger, N. Y. L. J., May 20, 1931, at 988: “ the failure of defendants to pay a de- 
mand is sufficient evidence of the existence of a controversy ” and it cannot be said 
there is nothing to arbitrate. This rule, however, has been abrogated by Newburger 
v. Lubbell, 257 N. Y. 383, 178 N. E. 669 (1930); cf. (1926) 36 YALE L. J. 137. 

115 Cf. The Growth of Arbitration (1929) 67 L. J. 251; Rosenbaum, Com- 
mercial Arbitration in England (1916) J. AM. Jup. Soc. Butt. XII; Metropolitan 
Tunnel & Public Works, Ltd. v. London Elec. Ry., [1926]. Ch. 371, 388. But see 
The Arbitration Report (1927) 67 L. J. 280. 

116 Czarnikow v. Roth, Schmidt & Co., [1922] 2 K. B. 478 (italics inserted). 
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they assist and instruct the arbitrators in the law. Thus the 
advantages of law and arbitration are combined.’’ 

Under section 19 of the English arbitration act the arbitrators 
may, on their own initiative, and must, if directed by a court, 
state any question of law arising during the course of the pro- 
ceeding in the form of a special case for the opinion of the court.**® 
Under section 7(b) the arbitrators may also state their award as 
a special case.**® 

The English recognize that the advantages of arbitration come 
from the rapidity of its procedure and the familiarity of the 
arbitrators with the subject matter of the dispute, but also rec- 
ognize that its advantages are overbalanced by the inability of 
lay arbitrators to decide questions of law, unless proper court 
guidance can be easily and speedily obtained. So fundamental 
do the English consider this phase of the process that the parties’ 
written agreement to waive access to the courts on points of law 
during the arbitration, or arbitration rules to that effect, are void 
and not enforceable.’*° A study of the British reports is con- 
vincing evidence that the stated case is frequently used. An 
analysis of the procedure and practice of a stated case under 
the English law shows it thoroughly worked out, quick, and 


117 The English procedure was well justified by Salter, J., in Zn re Fischel & Co. 
and Mann & Cook, [1919] 2 K. B. 431, 442-43. See also Lloyd v. Phillips, (1921) 
152 L. T. 104. 

118 Arbitration Act 1889, 52 & 53 Vict. c. 49, § 19. 

119 Jd., §7. Special provisions are made in the specialized arbitration statutes 
for obtaining court opinions on questions of law. See Rhodes v. Airdale Drainage 
Comm’rs, 1 C. P. D. 402 (1876) ; Isitt v. Railway Passengers Assur. Co., 22 Q. B. D. 
504 (1889); In re Carpenter & Bristol Corp., 76 L. J. K. B. (N.s.) 1145 (1907); 
Bexley Local Board v. West Kent Sewerage Board, 9 Q. B. D. 518 (1882); In re 
Kent County Council, [1895] 2 Q. B. 43. See also Appeal Against an Arbitrator’s 
Award (1927) 164 L. T. 59; Supreme Court of Judicature (Consolidation) Act, 
1925, 15 & 16 Geo. V, c. 49, § 31; Acquisition of Land Act, 1919, 9 & 10 Gero. V, 
c. 57, §6(1). 

120 Czarnikow v. Roth, Schmidt & Co., [1922] 2 K. B. 478. See also the earlier 
lower court cases of Lobitos Oilfields v. Admiralty Comm’rs, 86 L. J. K. B. (n-s.) 
1444 (1917); In re Mittall, 82 L. T. 17 (1900); In re Reinhold & Hanslon, 12 
T. L. R. 422 (1896); Montgomery, Jones & Co. v. Liebenthal & Co., 78 L. T. R. 
(N.s.) 406 (1898); In re Gray Laurier & Co. and Boustead & Co., 8 T. L. R. 703 
(1892). Before the insertion of § 19 revocation of certain types of arbitration 
agreements, in which the dispute involved difficult issues of law, was allowed; 
whereas such revocation is probably now impossible. Tabernacle Permanent Bldg. 
Soc. v. Knight, [1892] A. C. 298, 301. 
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practical.'** The parties cannot sit idly by in an arbitration, al- 
low the arbitrators themselves to dispose of points of law, and 
later ask for a stated case. By their conduct an implied waiver 
may be worked out.’*? There are still rough edges to be polished 
off under the English act, but the bar of Great Britain is keenly 
alive to the problems, and is attempting to improve its procedure 
whenever defects develop.’ 

The English method contemplates that the courts may also 


_ advise the arbitrators on the laws of evidence by a stated case.’** 


In certain instances this might prove helpful, but it is doubtful 
if arbitrators should be bound by laws of evidence, except for 
rules which express a strong public policy. Ordinarily, they should 
be free to determine facts in a businesslike method, unfettered by 
rules designed for the guidance of juries. A full treatment of this 
particular subject can be found elsewhere.’”° 

The hearings under section 19 are held before three judges in 
the Divisional Court,’** but no appeal is allowed.’*’ Their de- 
cision, of course, should be followed by the arbitrators under 


121 See RusseLL, ARBITRATION AND Awarp (13th ed., Aronson, 1931) 155, 319. 
122 “You allow the opportunity [to request a stated case] to go by and take 
your chance and then come here, putting all the parties to great expense. It can- 
not be permitted.” London Dock Co. v. Shadwell, 32 L. J. Q. B. (N.s.) 30 (1862). 

128 See REPoRT OF COMMITTEE ON LAW OF ARBITRATION (1927) §§ 8-13, 18-19. 

124 Cf, Great Western Rail. Co. v. P. M. General, 19 T. L. R. 636 (1903) ; 
Falkingham v. Victorian Rys. Comm’r, [1900] A. C. 452. But the court will not 
decide the method for ascertaining a fact. North & South Western Junction Ry. 
v. Assessment Committee, 13 App. Cas. 592 (1888). 

125 Phillips, A Practical Method for the Determination of Business Fact (1934) 
82 U. or Pa. L. Rev. 230. Under the Massachusetts law (note 141, infra) unless 
both parties or the arbitrators request the opinion, it may be on substantive law 
only. See Functions of the Superior Court in Regard to Awards under the Massa- 
chusetts Commercial Arbitration Act of 1925 (1926) 11 Mass. L. Q. 4, 5. 

126 Larrinaga & Co. v. Société Franco-Américaine Des Phosphates De Medulla, 
27 Com. Cas. 160 (1922). 

127 “The words are not ‘for the “determination” or “decision” of the 
Court’; . . . what the statute in terms provides for is an ‘ opinion’ of the Court 

. . and that there is not to be any determination or decision which amounts to a 

judgment or order. Under those circumstances, I think that there is no appeal.” 
In re Knight & Tabernacle Permanent Bldg. Soc., [1892] A. C. 613, 617. But 
where the opinion of the court is asked for under § 19, and later an award is 
rendered wherein the same question of law is raised, on stated case, or where the 
law decided by the court under § 19 appears on the face of the award, the award 
may be set aside, if it can be shown the lower court was wrong in its decision. 
British Westinghouse Co. v. Underground Rys. of London, [1912] 3 K. B. 128. 
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normal circumstances.’** If requested to do so,’”® the arbitrators 
must allow either party to apply to the court for an order that 
a special case be stated, and refusal to adjourn a hearing when 
a party asks for an opinion and rendering an award instead, is 
positive misconduct because of which an award will be set aside.**° 
On the other hand, an opinion rendered by the court under 
section 7(b) is appealable.*** Awards are generally rendered in 
an alternative form, and, depending on how the court decides the 
law, one or the other part of the award will come into effect.** 
If the court is not clear how the arbitrator would decide if he 
knew the decision of the court, the award is remitted to him with 
proper instructions.’** It should be recalled that such practices 
are impossible in the United States; the courts frown on alterna- 
tive awards,’** or on arbitrators asking for their opinion.’*° 
The Commissioners’ Arbitration Act adopts the English prin- 


128 See Bowen, L. J., in In re Tabernacle Permanent Bldg. Soc., [1892] 2 K. B. 
613, 619. Under ordinary circumstances the arbitrator would be bound by the 
opinion of the court, and if he did not follow it, an explanation would certainly be 
required. The American practice seems to be different. See p. 614, infra. There 
is much to be said for the English viewpoint. 

129 Unless such request is obviously frivolous. Jn re Palmer & Co. and Hosken, 
[1898] 1 Q. B. 131. For cases involving appeals from orders refusing to direct a 
special case, see Jn re Frere & Staveley Taylor & Co. et al., [1905] 1 K. B. 366; In re 
Croasdell and Cammell, Laird & Co., [1906] 2 K. B. 569; RULES oF THE SUPREME 
Court 1883-1932, Order No. LVIII, §§ 3, 15. 

180 Jy re Fischel & Co. and Mann & Cook, [1919] 2 K. B. 431. If the arbi- 
trator, however, were to state his award in the form of a stated case raising the 
points upon which he was originally asked to state a case for the opinion of the 
court, the award would probably stand. See id. at 441, per Avory, J. See also 
note 121, supra. 

131 Though the parties may agree to waive the right of such an appeal. Jones 
v. Victoria Graving Dock Co., 2 Q. B. D. 314 (1877). Of course, where the arbi- 
tration agreement requires the award to be in the form of a stated case, this must 
be done. Bradbee v. Mayor of London, 4 M. & G. 714 (1842). And the arbitrator 
or umpire always has the option of stating a case on his own initiative, unless pro- 
hibited by agreement of the parties. Baguley v. Margwick, 30 L. J. C. P. (n:s.) 
342 (1861). 

182 Dexter, Ltd. v. Hill Crest Oil Co., Ltd., [1926] 1 K. B. 348. 

188 Dunkirk Colliery Co. v. Lever, 9 Ch. D. 20 (1878). * 

184 Smith v. Board of Education of City of Catlettsburg, 217 Ky. 702, 290 
S. W. 477 (1927) ; Henness v. Meyer, 4 Whart. 358 (Pa. 1839). But see Ga. Civ. 
Cope (Michie, 1926) § 5024: “The award must be certain and final, although it 
may be in the alternative. . . .” But since our courts will not render opinions of 
law, there is nothing gained in making an award in the alternative conditional on 
rulings of law. 135 See note 84, supra. 
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ciple of a stated case, and applies it even more strongly than 
does the English law.’*® The Illinois Act adopts im toto the 
English procedure ‘*’ except that writs of error and appeals are 
allowed from all rulings of law.*** Unfortunately such acts are 
bitterly fought by business propagandists of arbitration, and 
their spread seems unlikely.’*® However, modified forms of the 
Commissioners’ and English laws with respect to the stated case 
were adopted in Connecticut,’*° Massachusetts,*** and Pennsyl- 
vania.*? The master Draft State Arbitration Act, on the other 
hand, the one upon which most of our modern arbitration statutes 
are based, and the one which is being pushed by earnest advocates 
of arbitration, contains no such provisions. The arbitrators, ex- 
cept in Massachusetts, are absolutely bound by the opinion of 
the court. But the principle of stated case is adopted, and it is 
that for which we argue —slight procedural changes and dif- 
ferences are unimportant. 

Naturally, the English process, unless carefully worked out, 
is open to abuse by lawyers who would use the proceeding for the 
purposes of delay.’** But the courts are not open for questions 
of law which are futile or not of practical importance to the pro- 


136 “ The arbitrators may, on their own motion, and shall by request of a party 
to the arbitration: (a) At any stage of the proceedings submit any question of law 
arising in the course of the hearing for an opinion of the court, stating the facts 
upon which the question arises, and such opinion when given shall bind the arbi- 
trators in making the award; (b) State their final award in the form of a conclu- 
sion of fact for the opinion of the court on the questions of law arising on the 
hearing”. Section 13. There have been no decisions arising under this section of 
the Commissioners Act, nor under any similar American provisions, except Snow 
v. Schulman, 352 Ill. 63, 185 N. E. 262 (1933), on a rather unimportant procedural 
point. 

187 Trt. Rev. Stat. (Smith-Hurd, 1933) c. 10, §6. 138 Jd., § 14. 

139 See Julius H. Cohen in HANDBOOK OF THE NATIONAL COMMISSIONERS ON 
Untrorm State Laws (1924) 82 et seg. The Commissioners justified their stand 
by referring to the success of the English practice and the Illinois practice based 
on it. See id. at 63. 

140 Conn. GEN. Stat. (1930) § 5847. Under this law, since it takes the consent 
of both parties to obtain a court opinion, it really cures only the defect mentioned 
in note 85, supra. There is much merit, however, in this type of statute. It seems 
to include questions of both fact and law. 

141 Mass. Gen. Laws (1932) c. 251, § 20. The Act is discussed in The Function 
of the Superior Court in Regard to Awards Under the Massachusetts Commercial 
Arbitration Act of 1925 (1926) 11 Mass. L. Q. 4. 

142 Pa. Stat. ANN. (Purdon, 1930) tit. 5, § 177. 

148 The Pennsylvania statute provides that “Such an application [to the 
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ceeding,’** and a sane lawyer would not risk losing an award by 
antagonizing the arbitrators with too frequent requests for legal 
opinions. Certainly under the New York type of act ample op- 
portunity for delay is presented.***° It may be objected that the 
cost of the proceeding would be increased. This is a technical 
objection, however, as the arbitrators may assess actual and not 
theoretical costs against a loser in an arbitration.’** Besides, the 
cheapness of an arbitration is a point more theoretical than real.**’ 
If the parties to an arbitration are desirous of conducting it with- 
out litigation, it will be cheap; but should either desire to delay 
proceedings, costs can mount unbelievably, even under the much 
praised New York type of statute. A recent opinion shows the 
cost of a New York arbitration not yet complete to be over $750,- 
ooo! *** Allowing opinions on law will, as a matter of fact, pre- 
vent the present opportunities existing in our modern acts for 


court ], however, shall not operate as a stay of proceedings unless the said arbitrators 
consent to such stay of proceedings.” Jbid. Such a provision would do much to 
prevent the use of the stated case solely for delay. 

144 See, e.g., Buerger v. Barnett, 89 L. J. K. B. (n.s.) 161 (1919); cf. note 129, 

supra. 
145 See Skeen, Book Review (1929) 17 Caxir. L. Rev. 191-92; Phillips, supra 
note 18, at 1276, 1279. “The arbitration proceeding had a somewhat checkered 
career and met with much delay,” Bridgeman v. Godek, 235 App. Div. 129, 130, 
256 N. Y. Supp. 491, 493 (1932), represents a common statement applying to re- 
cent New York arbitrations. 

146 A reasonable amount might well be allowed by the arbitrators because of a 
stated case. Cf. In re Enoch and Zaretzky, Bock & Co., [1910] 1 K. B. 327. For 
costs in general, see In re Knight & Tabernacle Permanent Bldg. Soc., [1892] 
2 K. B. 613. 

147 The professional advocates of arbitration always consider the “ cost” of an 
arbitration to be the tribunal fee, and do not consider the costs of attorneys, arbi- 
trators, preparations for the case, etc. This is meaningless, unless one considers the 
cost of a legal proceeding to be the court fee. See CopE oF ARBITRATION PRACTICE 
AND PROCEDURE c. 10. One commentator suggests that “ when all of the expenses 
are taken into consideration, it will be found that many cases can be more eco- 
nomically disposed of by litigation than by arbitration.” Poor, Arbitration Under 
the Federal Statute (1927) 36 YALE L. J. 667, 677. But see also: the wise, but 
anomalous decision of the Michigan Supreme Court in Port Huron & N. W. Ry. v. 
Callanan, 61 Mich. 22, 34 N. W. 678 (1887), charging the appellant in what it con- 
sidered a frivolous appeal from an arbitrator’s award actual and not statutory 
court costs. This might be an excellent rule to be followed by New York courts. 

148 Vitaphone Corp. v. Electrical Research Products, Inc., 166 Atl. 255, 167 Atl. 
845 (Del. Ch. 1933), (1933) 47 Harv. L. Rev. 126, (1933) 33 Cor. L. Rev. 1440. 
Another recent case not finding mention in the literature praising the benevolent 
compulsion provided by the New York type of statute is Everett v. Erie County, 
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costly delay. If one party or the other begins delaying tactics, 
begins to consume day after day with worthless evidence, an 
opinion of the court can be sought by the other side, and the 
wasteful actions prevented thereby. 

The opinions rendered in special cases seem to have helped 
make law not only for other arbitrations, but for general usage as 
well.**° It is not too much to expect that many technical rules 
of law, inapplicable to modern business but from which the 
courts hesitate to depart because of the doctrine of stare decisis, 
might be broken down by the use of a stated case in arbitration. 
In our present economic set-up, American courts would hesitate 
to force arbitrators to apply technical rules of law, inapplicable 
to business; a businesslike set of legal rules might in this way 
be developed which would make good law for business cases 
in the future. When a strong trade custom in a particular case 
was shown, it is not beyond thinking that the arbitrators would 
be advised by the court to follow it; the law of many business 
situations might become, “the trade custom governs”.** But 
in almost all cases the substantive law of the land would be 
applied by the courts; applied, not merely because standardiza- 
tion is desirable, but because our law in most cases is good and 
fits modern economic conditions. It is not unchangeable, as were 
alleged to be the laws of the Medes and the Persians,’™ and despite 


148 Misc. 778, 226 N. Y. Supp. 299 (1933). Here on a claim of upward of $100,000 
sixty-four days were occupied with the hearing and the arbitrators awarded them- 
selves each a fee of $6,000. Unfortunately the award was vacated because the arbi- 
trators refused to reopen the hearing to consider further evidence. Upon a suit for 
the fee, the court in granting the full $6,000 stated, “ Their mistakes were probably 
due to the fact that the arbitrators were all laymen, and not versed in the require- 
ments of the law as defined by the courts.” Jd. at 779, 226 N. Y. Supp. at 302. 
See also, e.g., Gerdetz v. Central Ore. Irr. Co., 83 Ore. 576, 163 Pac. 980 (1917). 

149 Cf, Manbre Saccharine Co.; Ltd. v. Corn Products Co., Ltd., [1919] 1 K. B. 
198, a non-arbitration case, decided on points of law decided in special case in Jn re 
Olympia Oil & Cake Co. and Produce Brokers Co., [1915] 1 K. B. 233. 

150 Cf, Rules of Cotton Waste and Linter Exchange. For cases upholding a 
trade custom in an arbitration case, see Liggett v. Torrington Building Co., 114 
Conn. 425, 158 Atl. 917 (1932); Matter of Gerli & Co. v. Heineman, 258 N. Y. 484, 
180 N. E. 243 (1932). 

151 See Powell, The Logic and Rhetoric of Constitutional Law (1918) 15 J. OF 
Psycu., ScientiFIc METHops 645, 656: “ Without knowing anything 
about the laws of the Medes and the Persians, except by rumor, I am inclined to 
doubt whether the rumor that they were unchanging is correct. But the rumor 
establishes at any rate that such fixity as was theirs was eccentric even in those 


days.” 
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the claims of some of its critics and the biblical warning, much 
new wine is poured into old bottles. Mr. Justice Holmes’ state- 
ment is not inapt: 


“ The life of the law has not been logic: it has been experience. The 
felt necessities of the time, the prevalent moral and political theories, 
intuitions of public policy, avowed or unconscious, even the prejudices 
which judges share with their fellow-men, have had a good deal more 
to do than the syllogism in determining the rules by which men should be 
governed.” 15? 


It has grown to fit our present needs and our stirring times, as is 
well shown by Dean Pound’s most recent statement.*** It is 
untimely to cast aside this socialized orderly process of the law 
for the laissez-faire individualism of lay arbitration. It would 
be well to illustrate that when rules of law are applied in quick, 
speedy arbitrations, substantive law is not so bad after all; and 
that judges trained by years of experience know as much of 
human nature, business, and social straight thinking as do lay 
arbitrators, untrained in solving disputes, and chosen ad hoc for 
an occasional controversy. 

As it is now, business men use arbitration to escape law’s de- 
lay, but arbitration, with no court control over the rulings of 
the arbitrators, and with no definite rules of law laid down, takes 
away any certainty of decision, or standardization or rationali- 
zation of result. Arbitration clauses are placed in standardized 
contracts, but unless arbitrators follow set rules of law, no 
standardization or certainty can follow, and the very purpose of 
the contracts is defeated.’ 

Declaratory judgment laws have been passed in many states 
to provide anticipatory security for business. Arbitration may 
be thought of as a similar manifestation of business desire to ob- 
tain security of transaction, but it is submitted that in their 
practical results the two devices are diametrically opposed. By | 
the declaratory judgment, business can, in advance of a lawsuit, 
accurately ascertain its rights, and a decision in any particular 
case will also show other business men and lawyers their future 


152 Hotmes, THe Common Law (1881) 1. 

153 4 Comparison of Ideals of Law (1933) 47 Harv. L. REv. 1, 15. 

154 The subject of standardization in law and standardized contracts in arbitra- 
tion is fully developed in Phillips, supra note 125, at 249 et seq. 
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rights.° But an arbitration clause in a contract can forestall 
any attempt to learn the actual effect of a disputed point, or the 
law applicable to the contract itself,’°° for the law is what the 
particular arbitrators decide it to be. Until the actual arbitration 
for each case is held no one will be able to ascertain any disputed 
rights. Business security demands the alleviation of such a 
condition, and the substitution of definiteness for the unascertain- 
able, unpredictable, unappealable will of individual arbitrators. 
Recall that the often irrevocable agreement to arbitrate is 
made, in most instances, far in advance of any controversy, at a 
time when the parties are unable to foresee the issues which may 
be involved. The propagandist’s argument that if, after a dispute 
arises, a real question of law presents itself the parties can choose 
a lawyer as an arbitrator,’”’ is an admission of weakness. It may 
be a good sop thrown out to the legal profession, but it is un- 
wanted, and points to a danger in the use of a general arbitration 
clause, and shows the real need for court help in business disputes. 
Do the advocates of arbitration feel, as did the middle age ec- 
clesiastics, that business affairs are too mundane for our courts, 
or do they feel that the law of business disputes is too far above 
the level of our judges? Do they want a separate, independent 
system of self-administered business jurisprudence and tribunals? 
We thought the latter idea was exploded by the venerable Lord 
Coke; certainly it would be as wasteful and out-of-date in our 
fast-moving political philosophy as the utilization of oxen to 
propel a subway car. In a nation dedicated to improvement by 


155 Cf, Borchard, Judicial Relief for Insecurity (1933) 33 Cot. L. Rev. 684; 
Bieber & Co. v. Rio Tinto Co., Ltd., [1918] A. C. 260; Russian Comm. and Indus- 
trial Bank v. British Bank, [1921] 2 A. C. 438; Manchester Corp. v. Audenshaw 
Council, [1928] 1 Ch. 127, 763. 

156 Newburger v. Lubell, 257 N. Y. 383, 178 N. E. 699 (1931). The only de- 
claratory judgment which could be granted when the contract contains a general 
arbitration clause would be that the parties are bound to arbitrate! Cf. Matter of 
Flintcote Corp., N. Y. L. J., May 5, 1933, at 2717. 

157 Cf. Grossman, The Need of Arbitration to Relieve the Congestion in the 
Courts (1923) 10 Proc. Acap. Pot. Sct. 517. But see Stone, supra note 69, at 503. 
Cf. “ The arbitrators are outstanding in their profession, and for that reason are 
very busy men, having a great deal of other important legal business. Such 
lawyers could hardly be expected to give this particular business —this arbitration 
—the time and attention it required.” Vitaphone Corp. v. Electrical Research 
Products, Inc., 167 Atl. 845, 846 (Del. Ch. 1933). 
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regulation and control of commerce and industry, what real 
function have our courts if it is not to pass on, adjudicate, and as- 
sist in the law of commerce and industry? 


IV 


Occasional arbitrations are carried on in the offices of attorneys 
or business men wherein there is no agreement between the parties 
as to exactly how the arbitration is to be conducted, and there 
may be agreements between parties to arbitrate wherein no 
method of selecting arbitrators is provided and no manner of 
determining the place and time for a hearing is set forth. Even 
the most earnest advocates of arbitration admit that these casual 
proceedings are unsuccessful.*** At present it is customary to 
agree in advance for rules to govern the arbitration, and many 
trade associations and codes of fair practice provide for arbitra- 
tion according to definite rules. These rules are a clear index 
of what business men desire in arbitrations; a brief examination of 
certain points laid down in them ought to shed light on our 
problem. 

It should not be imagined that these rules are like Roberts’ 
Rules of Order, merely laying down a procedural guide to be fol- 
lowed at a hearing. They are rather a combination of Rules of 
Court and Rules of Law.**® In many instances they are self- 
executory, and, for example, in the appointment of arbitrators, 
if the parties fail to follow the procedure outlined, the trade asso- 
ciation administering them will do so on their behalf. Unless 
contrary to a well-defined rule of law, an agreement to arbitrate 
according to rules will be respected by the courts, and the rules 


158 See CopE OF ARBITRATION PRACTICE AND PROcEDURE c. I, 58 et seq. 
159 A complete collection of arbitration rules is contained in YEAR Book on 
CoMMERCIAL ARBITRATION (1927). All of the American rules herein cited can 
be found therein. Among the topics commonly covered by the rules are compensa- 
tion of arbitrators, conduct of arbitrators, their number, méthod of selection, 
qualification of arbitrators; awards, method of rendering, ratio decidendi, delivery 
of, time for award; clerk or secretary of tribunal; pleadings, rules of evidence; 
counsel; order of proceedings; waiver of oral hearings; use of precedents, appeals, 
waivers; rules for interpretation; arbitration committees and their functions; type 
of arbitrations handled; amendments to rules; waivers; samples; ethics. ’ 

160 See REPORT OF AMERICAN ARBITRATION ASSOCIATION FOR 1926-1931, 31. 
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considered as a vital part of the contract to be followed by the 
arbitrators, and by the courts in passing on the proceeding,’* 
though it is possible that the authority of the trade association to 
appoint arbitrators, unlike an arbitration agreement, might be 
revocable in all jurisdictions.** Unfortunately, confusion exists in 
the use of the word “rule”. Many general rules and regulations 

(often known as by-laws) of trade associations provide that all 
disputes must be arbitrated, or that members must place an 
arbitration provision in their contracts. In addition, these associa- 
tions have Arbitration Rules, governing the conduct of the pro- 
ceeding itself. Unless otherwise indicated, it is the latter type 
of rule to which we refer. 

_ Many contracts are so drawn that it is difficult to ascertain 
exactly what procedure the parties intended to apply to the 
arbitration. Certain trades in New York use a clause providing 
for arbitration “ in the usual manner ”’, and the courts, while con- 
demning such clauses,‘ have held that the rules of a particular 
trade association would apply if customarily used in the trade.*™* 
But there must be some mention of arbitration in the contract,’” 
and the mere fact that an order blank provides that “ all sales be 
governed by the Rules of the X Association ”, and it is shown 
that the Rules among other things provide for arbitration, will 
not, standing alone, suffice to obtain an order compelling arbitra- 


161 Cf, Marine Transit Corp. v. Dreyfus, 284 U.S. 263, 276 (1932) ; Blakey Oil 
& Fertilizer Co. v. Proctor & Gamble Co., 134 Ga. 139, 67 S. E. 389 (1909); Mc- 
Donald v. Rea! Estate Board of Baltimore, 155 Md. 377, 142 Atl. 261 (1928); 
Campbell v. Michigan Mut. Hail Ins. Co., 240 Mich. 167, 215 N. W. 401 (1927); 
Thatcher Implement & Mercantile Co. v. Brubaker, 193 Mo. App. 627, 187 S. W. 
117 (1916). But see Inx. Rev. Stat. (Smith-Hurd, 1933) c. 10, § 2: “ The parties 
to such submission may include by reference in said written submission the pub- 
lished rules of any organization or association which rules shall thereby become a 
part of the contract of submission, provided that before the signing of said submis- 
sion, said rules shall have been approved by the court that under said submission is 
authorized to take jurisdiction of said matter.” 

162 This point is more fully developed in Phillips, A Study in Benevolent Com- 
pulsion: Arbitration and the Conflicts of Laws (Feb., 1934) 19 Corn. L. Q. 

168 Scrimaglio v. Thornett & Fehr, 29 Com. Cas. 175 (1925). Cf. Matter of 
Olivier Produce Corp., N. Y. L. J., Jan. 9, 1934, at 127. 

164 Matter of Palmer & Pierce, Inc., 195 App. Div. 523, 186 N. Y. Supp. 369 
(1921). 

165 Matter of Gerseta Corp. v. Silk Ass’n of Am., 220 App. Div. 293, 222 N. Y. 


Supp. 11 (1927). 
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tion.’** Of course, where parties are members of a trade associa- 
tion whose rules or by-laws provide that all disputes shall be 
arbitrated, or where an NRA Code so provides, arbitration may 
be enforced apart from contractual provisions.’ The cases re- 
garding the enforcement of arbitration rules are few, and be- 
cause of the peculiar indexing in the digest are next to impossible 
to find. Because of the importance of the subject we cite several 
decisions of the Supreme Court of New York, discussing various 


166 Matter of General Silk Co., 234 N. Y. 513, 138 N. E. 427 (1922), aff'd, 200 
App. Div. 786, 194 N. Y. Supp. 15 (1922). Accord: Im re Bachmann, Emmerich 
& Co., 204 App. Div. 282, 197 N. Y. Supp. 879 (1923). “The employment of 
the word ‘arbitration’ alongside the clause ‘this sale is made in accordance with 
the Rules of the New York Produce Exchange’ clearly indicates the intention of the 
parties to submit differences under the contract to arbitration. There is here the 
‘appropriate phraseology ’ contemplated in Jn re General Silk Importing Co... .” 
Arles Co., Inc. v. Pelgrom Co., Inc., N. Y. L. J., Dec. 29, 1933, at 2470. Accord: 
Matter of William Porter & Co., N. Y. L. J., Dec. 22, 1933, at 2380. And cf. 
Matter of Wenger & Co. v. Propper Silk Hosiery Mills, 239 N. Y. 199, 146 N. E. 
203 (1924); Matter of Salembier & Villate, Inc. v. Prudential Silk Hosiery Co., 
256 N. Y. 597, 177 N. E. 155 (1931). But a reference to “all terms and condi- 
tions ” of a standard form of contract, which in turn contains, among other mat- 
ters, a provision for arbitration, is sufficient to make the arbitration provision ef- 
fective under the modern arbitration acts. Hines v. Ziegfeld, 222 App. Div. 543, 
226 N. Y. Supp. 562 (1928). 

167 See Robinson v. Templar Lodge No. 17, I. O. O. F., 117 Cal. 370, 49 Pac. 
170 (1897), upholding the rules of a mutual benefit association requiring arbitra- 
tion, when future disputes clauses in general were not sustained. Contra: Baden- 
feld v. Massachusetts Mut. Accident Ass’n, 154 Mass. 77, 27 N. E. 769 (1891); 
Prader v. National Masonic Accident Ass’n, 95 Iowa 149, 63 N. W. 601 (1895). 
The lack of cases makes vague the law regarding trade associations, as distinguished 
from benefit associations. On principle there should be no difference in treatment. 
But cf. Pacaud v. Waite, 218 fll. 138, 75 N. E. 779 (1905). The Connecticut Gen- 
eral Arbitration Statute, Gen. Stat. (1930) § 5840, specifically provides for arbitra- 
tion under by-laws of trade associations. Quaere as to the applicability of the 
other Draft State Acts. See also the statutes cited in note 45, supra. Quaere how 
arbitration provisions in Recovery Codes would be enforced. The problems are 
elaborated and the principles discussed in Phillips, supra notes 4, 14. It seems 
reasonable to assume that, except for the provisions directly contained in the Codes, 
the general arbitration acts would be utilized. This certainly would be true for the 
arbitrations resulting from standardized contracts and ordinary trade association 
general arbitration rules or by-laws. Quaere whether if the members of a trade 
association use a contract containing an arbitration clause as a result of rules of the 
association, that clause will be revocable according to the ordinary arbitration law, 
or enforceable in spite of normal rulings on the subject of arbitration clauses. Cf. 
Payne v. Crawford, 97 Ala. 604, 11 So. 725 (1892); Evans v. Chamber of Com- 
merce of Minneapolis, 86 Minn. 448, 91 N. W. 8 (1902). 
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phases of the enforcement of arbitration rules too detailed for 
treatment here.*®* 

It is quite customary for the parties to contract to arbitrate 
in accordance with rules existing, not at the time of making the 
contract, but at the time of the dispute.*°° This may become 
important, for the rules are generally amendable by the arbitra- 
tion committees of the particular trade association.’ Interpreta- 
tion of the rules is generally for the arbitrators, in the first in- 
stance,‘ though occasionally the arbitration committee assumes 
this function.**? Usually, if the arbitrators are unable to agree 
on the interpretation of the rules,’** the arbitration committee 
acts, and may even determine the procedure in the event that the 
rules do not cover the particular matter.'“* Quite often the rules 
lay down standards for their own interpretation, but these are 
usually of a general nature, high-sounding phrases — advertising 


168 Vulcan Foreign Commerce v. Verhoog, N. Y. L. J., Aug. 1, 1924, at 1481; 
Matter of Bamman, N. Y. L. J., Oct. 8, 1924, at 118; Matter of Gerseta Corp., 
N. Y. L. J., Jan. 30, 1925, at 1639; Sons of Italy v. Supreme Lodge, N. Y. L. J., 
Aug. 5, 1925, at 1579; Matter of General Linen Supply Co., N. Y. L. J., Oct. 19, 
1925, at 258; California Walnut Growers Ass’n v. Miller, N. Y. L. J., Feb. 18, 
1926, at 2018; Fitzgerald v. Adler et al., N. Y. L. J., April 10, 1928, at 151; In re 
Piedmont Silk Co., Inc., N. Y. L. J., May 12, 1928, at 744; Hooley v. Building 
Trades Employers’ Ass’n, N. Y. L. J., Feb. 21, 1929, at 2462; Matter of Lecerf, 
N. Y. L. J., April 19, 1930, at 388; Sample v. N. Y. Cotton Exchange, N. Y. 
L. J., June 28, 1930, at 1703; Matter of Marguiles, N. Y. L. J., March 26, 1932, 
at 1667; Matter of John C. Wellwood Corp., N. Y. L. J., July 28, 1932, at 340; 
Matter of Skinner, Cook & Babcock, Inc., N. Y. L. J., Jan. 14, 1933, at 275; In 
re Wilkinson Bros. & Co., N. Y. L. J., Jan. 28, 1933, at 560; Peerless Smoking 
Jacket Co. v. Krone-Jacobson, Inc., N. Y. L. J., Oct. 7, 1933, at 1201. See also 
Skinner, Cook & Babcock v. Fourth Church of Christ, Scientist, 238 App. Div. 573, 
264 N. Y. Supp. 812 (1933). 

169 See CopE oF ARBITRATION PRACTICE AND PROCEDURE 46, 205. 

170 E.g., the Rules of the New York Building Congress, and the Recommended 
Rules of the New Jersey Chamber of Commerce. 

171 See, e.g., the Rules of the National Standard Parts Association, and the 
American Bottlers of Carbonated Beverages. Their ruling, even though erroneous, 
will be upheld by the courts. Fudickar v. Guardian Mut. Life Ins. Co., 62 N. Y. 
392 (1875). 

172 See, e.g., the Rules of the Association of Cotton Textile Merchants of New 
York. Or a special law committee may do it. See the Rules of the American Fur 
Merchants Association. The courts uphold their rulings. See Matter of Newburger 
v. Rose, 228 App. Div. 526, 240 N. Y. Supp. 436 (1930). 

173 See, e.g., the Rules of the National Standard Parts Association and the 
Brooklyn Chamber of Commerce. 

174 Ibid. 
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slogans, and not legal guides.’*® Expediency has doubtless dic- 
tated many of these rules (and rightly, too), but justice and | 
permanency of arbitration demands court control, advice, and 
check. As pointed out previously, a few rules make provisions for 
the reference of questions of law to counsel for the trade associa- 
tions. The British Rules, of course, make provisions for the 
reference of questions to the courts in a stated case,’”* and in 
Illinois and Massachusetts special rules have been adopted to 
facilitate this.” No hardship seems thus vested upon the rule 
makers in states adopting the English procedure. 

One is immediately struck in examining the trade association 
rules by the large number providing for an appeal after an arbitra- 
tor’s decision to another board of arbitration. One may doubt 
whether these provisions can be legally enforced, especially in 
jurisdictions providing a definite method of enforcing an award.’ 
But of what use an appeal unless there is a definite standard of 
law laid down? Their significance lies in showing that business 
men are not always satisfied with the results of arbitration, and 
need some appellate review of them. So great is the tendency to 
appeal that there are provisions forbidding more than one appeal 
in any particular case.” Occasionally, the right of appeal is 


175 For example: “ The arbitrators shall construe these rules and the submis- 
sion to them, as being designed to secure reason and equity in matter of trade and 
commerce with the least possible expenditure of time, energy and money and in such 
a manner as to avoid all unnecessary irritation.” Rules of the Chamber of Com- 
merce of the State of New York. 

176 See the Rules of British Federation of Chambers of Commerce §§ 15-17, and 
the Rules of the American Chamber of Commerce in London § 46. 

177 See the Rules of Illinois Chamber of Commerce, and the draft Rules of the 
Massachusetts Chamber of Commerce. Cf. Benjamin & Co., Inc. v. Royal Mfg. 
Co., 172 La. 965, 136 So. 19 (1931). 

178 Cf, Bone v. Grange Mut. Fire Ins. Co., 215 Mich. 396, 184 N. W. 406 (1921) 
(upholding appellate arbitration rules of mutual association). Contra: Keefe v. 
Women’s Catholic Order of Foresters, 162 Ill. 78, 44 N. E. 401 (1896). And see 
Christenson v. Cudahy Packing Co., 198 Cal. 685, 247 Pac. 207 (1926) ; Fernandes 
Grain Co. v. Hunter, 217 Mo. App. 187, 274 S. W. 901 (1925); Matter of Ben 
Corn, N. Y. L. J., Nov. 26, 1930, at 1050; Russell-Coleman Cotton Oil Co. v. 
Garner & Co., 242 S. W. 1067 (Tex. Civ. App. 1922). Even though the proposed 
solution diminishes the necessity for appellate arbitration, the principle of stated 
case would still apply to such arbitrations. Cf. Jn re Varipati & Co. v. Olympia Oil 
Co., Ltd., [1914] W. N. 208 (K. B. D.). 

179 See, e.g., the Rules of the Western.Fruit Jobbers Association of America. 
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limited; for example, a non-unanimous decision is required,**° or 
the board of appeal may have to decide that an appeal is war- 
ranted before it will be allowed.‘ The arbitration rules, which 
contain highly developed procedure for the original hearing, are 
not thus developed for appeal, and it is rare indeed that any very 
definite provision for the appellate process is laid down.’*? The 
parties to an arbitration know they want something more than an 
arbitration, but they cannot decide what it is. Many appeals are 
true appeals in the legal sense, the facts considered being only 
those presented at the old hearing,’** but there are many instances 
where a trial de novo is had.*** Frequently there is a permanent 
board of arbitrators to whom appeals are carried, while the per- 
sonnel of original arbitration boards varies from case to case.** 
The American Arbitration Association itself frowns on the prac- 
tice of appellate arbitrations.*** Their position seems correct; 
especially since an appellate review where there ire no rules of 
law to guide the arbitrators is generally an idle formality, its only 
possible purpose being to make a loser feel that the arbitration 
was fair in the event the lower board is sustained. If the board 
of appeals reverses the original arbitrators on the same facts, the 
loser has a perfect right to feel dissatisfied. If there were a possi- 
bility of insuring that arbitrators would correctly follow rules of 
law, the need of arbitration appeals would vanish, for a review 
of facts by another “‘ business man’s jury ” would not be wanted 
when assurance could be given that they passed on those facts 
in an approved legal fashion, assuming the original arbitrators 
were fair and unbiased.** 


180 See, e.g., the Rules of the Louisville Real Estate Board. 
181 See, e.g., the Rules of the New York Coffee and Sugar Association. 

182 See Christenson v. Cudahy Packing Co., 198 Cal. 685, 695, 247 Pac. 207, 211 
(1926). Cf. the Rules of American Cotton Shippers Association, and the New 
Orleans Chamber of Commerce. 

183 See, e.g., the Rules of the New York Coffee and Sugar Exchange, the Na- 
tional Confectioners Association, and the Board of Trade of City of Chicago 
(though newly discovered evidence may be presented). 

184 See, e.g., the Rules of the American Cotton Waste and Linter Exchange and 
the International Apple Shippers Association. 

185 See, e.g., the Rules of the New Orleans Association of Commerce. 

186 See Cope oF ARBITRATION PRACTICE AND PROCEDURE 163. 

187 A study of the results of arbitrated cases shows that even with the identical 
facts and identical contracts, different arbitrators will render diametrically opposite 
decisions on the law. 
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Occasionally, the arbitration rules state rules of law to be fol- 
lowed by arbitrators. These help assure some standardization 
of result, and may assist in building up a code of practice for 
the industry; arbitrators should probably be instructed to follow 
the law laid down in them, unless clearly against public policy. 
But even in the rare cases when they are found, they are very 
incomplete, and generally apply only to disputes regarding quality 
and quantity. The following is typical: 


“Tf the decision is in favor of the seller, the invoice, if unpaid, shall 
become due and payable at once. If the decision is against the seller, 
the arbitrators shall determine and fix the amount of allowance to be 
deducted from the invoice, which allowance, if the draft has been paid 
shall be refunded immediately to the buyer; provided that if the arbi- 
trators shall find a variation in excess of one percent of damaged beans 
and foreign matter from the standard for the goods sold, the buyer shall 
be entitled to elect within such time as the arbitrators shall specify 
either to reject outright or to accept the allowance fixed by the arbi- 
trators.”’ 


Occasionally penalties are added in the event of bad faith on the 
part of either party.**° Right of re-tender in the event of poor 
delivery is sometimes allowed.’*° But the rules show the entire 
attention of the draftsmen was on arbitration as more or less of a 
business fact-finding process. 

The rules often provide that the arbitrators must follow the 
terms of the contract,’™ and that “ no minor variation in the execu- 
tion of this contract shall constitute a basis for a claim.” *” 
Spasmodically, one may find a definition of such terms as “ im- 
mediate ” or “ prompt shipment ’’,’** a rule regarding specific 
performance*™ or undisclosed principal,’®’ or peculiar restric- 


188 See, e.g., the Rules of the California Bean Dealers Association. 

189 See, e.g., the Rules of the Sun-Maid Raisin Growers of California. 

190 See, e.g., the Rules of the National Pickle Packers Association, 

191 See, e.g., the Rules of the Dried and Canned Foods Association of Chicago. 

192 See, e.g., the Rules of the National Pickle Packers Association, Occasion- 
ally long rules are laid down as to the effect of various percentage variations from 
sample of what the goods should be. £.g., the Rules of the California Bean Dealers 
Association. 

193 See, e.g., the Rules of the National Dried Fruit Rules for Arbitration. 

194 See, e.g., the Rules of the National Jewelers Board of Trade. 

195 See, e.g., the Rules of the Boston Grain and Flour Exchange. 
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tions on the award.’** But rules of law in rules of arbitration are 
the exception, and in their place is stated some general shibboleth 
copied out of time-worn propaganda about administering justice 
or conciliating equities, often contrasting these slogans with the 
rigors of the law — sounding nice, but meaning nothing.**’ These 
rules show that the attention of business has been on arbitration as 
an escape from the jury method of fact determination and not as 
an escape from substantive law. Business men, in an attempt to 
evade the jury trial, have devised an ephemeral system, designed 
solely for fact determination, which may lead to consequences 
much less desirable than those which it was intended to prevent. 
Their efforts point to the necessity of abolishing the moribund, 
expensive institution of the jury in civil actions; and if the law does 
not cease to insist on it in real commercial cases, a species of lynch 
law will eventually apply to business disputes. 


V 


The advocates of arbitration seem to have earnestly overstated 
its advantages. It is unthinkable that sooner or later courts will 
not and cannot be provided that will furnish satisfaction to busi- 
ness men. For the present, with their current dissatisfaction with 
our legal procedural system, arbitration is bound to furnish a 
stop-gap until a new type of court is provided. Where its func- 
tion is solely fact-finding, rules of law are unnecessary. Where 
all parties are agreed on the rules to be followed, there is no need 
to burden our courts with the proper instruction of arbitrators. 
But where the function of the tribunals is more than simple fact- 
finding, where the parties or arbitrators are not agreed on the 
law to apply, there should be court assistance as herein outlined. 
Perhaps at some time not too far distant, in cases where compli- 
cated facts are involved, we may have “ business juries ”, com- 
posed of business men and experts, for ascertainment of business 


196 “ Arbitration and/or appeal sanctioning delivery, at or without an allow- 
ance, . . . shall be null and void, whenever any U. S. A. or any state or municipal 
authority therein imposes any restrictions on the free sale of such cocoa before the 
risk of such restriction shall have passed to the buyer.” See the Rules of the Cocoa 
Merchants Association. 

197 E.g., “ Arbitrators should proceed on the one great principle of exact equity 
as between the parties.” See the Rules of the National Dried Fruit Association. 
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facts by business methods under limited court control in special 
“‘ Business Sessions ”, where courts will act with speed and dis- 
patch, and lay down businesslike rules of law. But until that 
time, let us make business tribunals a part of a well-balanced 
judicial system,*** and assure that they follow our legal heritage. 
In spite of the cries of some propagandists, we are not ready to 
scrap that yet — at least not until they can provide us with a new 
and better one, and certainly not for one that offers, at best, in- 
spirational or impromptu justice. 
Philip G. Phillips. 


CAMBRIDGE, MASSACHUSETTS. 


198 Note the interesting idea of arbitration as the true “ judgment of his peers ” 
in the arbitration provisions in the Typothetae handbook. 
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HARVARD LAW REVIEW 


SPURIOUS CONCEPTIONS OF THE CONSTITUTIONAL 
LAW OF TAXATION 


CCASIONALLY, there is a noticeable dissonance between 
the utterance of the Supreme Court in one case and its 
action in another. In this respect, perhaps, the law of taxation 
is peculiarly vulnerable. True, to the academician, judicial foi- 
bles affording, as they do, a constant source of fresh speculation, 
are not an unmixed evil. But the position of the practitioner, who 
must chart his course by the feeble illumination of conflicting 
action and expression, is less enviable. And even the acade- 
mician, be he also pedagogue, has doubtless sought, at some time 
or other, for a consistent theory upon which to thread the Court’s 
decisions. i 

The search for an illusory consistency has had an unfortunate 
effect. The attempt to weave any logically perfect pattern of tax 
decisions leads to lessening emphasis upon the factors which 
molded the decisions and which furnish more reliable indicia of 
future action. The Court’s formal logic is frequently unimpor- 
tant in itself. The scholar who thinks he has gleaned a nice 
stout bundle of infallible major premises is apt to discover that 
he has been cherishing a pet metaphysic, quick to turn upon the 
hand which nurtured it. A piecemeal analysis of the somewhat 
eccentric judicial process underlying each particular problem is 
superficially less secure, but in reality it will usually prove to be 
a surer clue to the direction in which the judicial tides are 
running. 

Judicial mind reading is a hazardous enterprise. Two particu- 
larly appealing pitfalls must be avoided. There is a noticeable 
tendency in interpreting the decisions of the Supreme Tribunal to 
envision the Court as a sort of composite intelligence, independent 
of the nine sharply conflicting intellects which actually constitute 
it. Even majority opinions are not always accurate indications 
of the individual slants of the concurring justices. They may 
represent a compromise which reflects the precise opinion of none. 

Closely akin to this error is the modern fallacy that all the de- 
cisions of the Supreme Court are solely responsive to practical 
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considerations rather than dogma. This is a half truth, and, con- 
sequently, more dangerous than thoroughgoing falsehood. Prac- 
tical considerations dominate the Court’s conclusions in many 
cases — which, indeed, are inexplicable upon any other basis. 
But not all judges are realists; nor are all the conceptions of the 
law of taxation spurious. Occasionally they exercise a telling 
effect in the concrete decision of a case. 

Here, precisely, lies the major difficulty. If all the conceptions 
of the law of taxation were genuine we might embrace legal funda- 
mentalism complacently. Or, if all the formal premises of taxa- 
tion were spurious we could generalize about the judicial process 
by some convenient functional formulae. But because some con- 
ceptions are genuine, and some are spurious — because the judi- 
cial technique is itself inconsistent — our own philosophy must 
harbor an intelligent inconsistency. In dealing with the concepts 
of taxation each must be catechised individually. Moreover, the 
integrity of a conception cannot always be gauged by its apparent 
effectiveness in an isolated case. Some jurists are responsive to 
a concept which is intellectually repugnant to others. To deter- 
mine this bias the entire handling of a particular problem must 
be studied. A judge may apparently acquiesce in a doctrine 
which he secretly abhors to attain a result which he is desirous 
should prevail. In another case involving similar legalistic fea- 
tures but a diverse factual set-up this antagonism may become 
articulate. If the same concept leads to parallel conclusions in 
cases involving different practical aspects it is a fair inference 
that the conception rather than the circumstances influenced the 
Court’s conclusions. The conception is as authentic as any legal 
dogma which is subject to abandonment by the latest decision. 
If, however, the content of the conception fluctuates with the 
circumstances of each particular case the Court’s deliberations 
are being determined by circumstances rather than conceptions. 
The conception is manifestly spurious. 

One must be reluctant to generalize about the judicial process 
in tax cases, either from the point of view of the realist or the 
fundamentalist. There is no standard process. Each particular 
problem must be subjected to scrutiny, unbiased by any precon- 
ceived rationalization, to see just what the prime determinants 
are. Although it is impossible to compress within any reasonable 
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limits a minute survey of the Court’s constitutional opinions on 
taxation, a few leading conceptions may be examined —a suf- 
ficient cross section, perhaps, to illustrate this approach and to 
test, to some degree, its validity. 


I. JuRispIcTION TO TAx: THE MysTErRY oF Sirus 


There is no mystery about situs apart from the unhappy at- 
tempt to divorce this concept from the practical ends it was 
designed to achieve. Situs, in taxation, at least, is simply the 
Supreme Court’s specific for the ills of multiple taxation. The 
more forthright fashion of facing this problem would have been 
to balance openly the competing considerations of justice and 
policy in favor of the different states and to have allocated the 
power to tax to the one best entitled. In determining, for ex- 
ample, whether the state of incorporation or that of the share- 
holder’s domicil should impose an inheritance tax upon shares of 
stock the convenience of allowing the tax by the one might ex- 
plicitly have been offset against the wisdom of a tax by the other. 
Indeed, as Mr. Justice Stone tells us in a blast of dissentient 
candor, this is what the Court actually did do in the case which 
denied a tax to the corporate domicil,? although the majority pro- 
fessed a scholasticism based upon a more metaphysical version 
of situs.® 

Yet, “‘ taxation is an intensely practical matter ”,* and, “ logic 


and taxation are not always the best of friends.” ° Does it appear 


intensely practical to disavow the practical determinants in situs 
in favor of the syllogism with the padded premise? The solution 
of this seeming inconsistency must be sought in a basic myth. 


1 If there were only one taxing unit in the world, there would be no problem 
of jurisdiction to tax—no doctrine of situs. When the competing claims of rival 
tax units collide, jurisdictional difficulties become acute. Jurisdiction to tax and 
situs are the legal apparatus by which the courts have sought to effect compromises 
between the conflicting claims of two or more tax units in order to alleviate, as far 
as possible, the burden of multiple taxation. 

2 First Nat. Bank of Boston v. Maine, 284 U. S. 312 (1932). 

3 See Lowndes, The Passing of Situs — Jurisdiction to Tax Shares of Corporate 
Stock (1932) 45 Harv. L. Rev. 777. 

4 Farmers Loan & Trust Co. v. Minnesota, 280 U. S. 204, 212 (1930). 

5 Concurring opinion of McReynolds, J., in Sonneborn Brothers v. Cureton, 
262 U.S. 506, 522 (1923). 
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Constitutional jurisprudence is built upon a myth. To insure 
the stability of the major myth, which the Court fosters from q 
practical precautions of harmony with the other theoretically _ 
codrdinate organs of government, recourse is had to a number 
of minor myths, of which situs is one. 

This is the basic myth: In passing upon the constitutionality q 
of the acts of the state or national legislature the Supreme Court Gg 
is extremely reluctant to invalidate such action. It could not do q 
so merely because it considered the measure unwise or socially q 
undesirable. Wisdom and expediency are matters of legislative q 
competence; constitutional rights are not so lightly treated. Only 
an act which is in clear contravention of definitely ordained con- 
stitutional limitations will be declared unconstitutional. 

From this point of view the involved metaphysics of situs are 
not wholly doctrinaire. Multiple taxation was an economic evil q 
which the Court felt demanded some alleviation beyond what the ’ 
sense of fair play of the state legislatures could be counted upon 
to afford. But how could this regulation be deduced from a con- 
stitution which was stubbornly silent upon the subject? To de- q 
duce a necessary conclusion from a non-existent premise, plausi- 
bly, is no mean feat. Situs was the solution. And situs has been : 
a magnificent fraud. For more than a generation it imposed q 
upon the credulity of a naturally skeptical profession. Even the 
Supreme Tribunal has occasionally fallen under its spell.® 4 

The connection between situs and the Constitution is rather 4 

‘interesting. At first somewhat diffidently in the commerce clause,’ q 

and the contract clause; * then, with increasing confidence, in the 

due process clause,® the Court found that the states were for- 


6 It is difficult to explain the doctrine of chattelizing intangibles tangibly evi- 
denced in order to give the intangible a situs for taxation at the location of the 
symbol upon any other basis. See New Orleans v. Stempel, 175 U.S. 309 (1899) ; 
Buck v. Beach, 206 U. S. 392 (1907); Wheeler v. Sohmer, 233 U. S. 434 (1914),. \§ 
which illustrate the rise of this doctrine, and Blodgett v. Silberman, 277 U. S. 1 i 


(1928) ; Baldwin v. Missouri, 281 U. S. 586 (1930), which reflect its decline. 5 
7 Hays v. Pacific Mail S. S. Co., 17 How. 596 (U.S. 1854) ; Morgan v. Parham, a 
16 Wall. 471 (U. S. 1872); Gloucester Ferry Co. v. Pennsylvania, 114 U. S. 196 ff 


(1885). 
8 State Tax on Foreign-Held Bonds, 15 Wall. 300 (U. S. 1872). q 
® Louisville & Jeffersonville Ferry Co. v. Kentucky, 188 U. S. 385 (1903). In 

several early cases state taxes were held invalid by the Supreme Court for lack of 

proper jurisdiction. But these decisions were rendered in cases which came into 
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bidden to tax beyond their jurisdiction. But, essentially, juris- 
diction is a legal concept. What lies within and what without the 
jurisdiction of a given state is a question of judgment — a prob- 
lem of charting the convenient area of legal activity. And con- 
venience, theoretically at least, is excluded from constitutional 
deliberations. To clothe jurisdiction with an aspect of objective 
inevitability the Court seized upon the concept of power. Power 
dovetails with the basic myth that in expounding constitutional 
limitations the Court is concerned solely with abuse of power 
rather than impolicy. But power involves a dichotomy. There 
may be legal power which a state has because the Supreme Court 
assigns it such power. Or, there may be physical power based 
upon geographical propinquity or some other physical reality. 
Jurisdiction means legal power, although this is not so obvious 
when the concept of power is coupled with a term like situs which 
has a physical connotation. Superficially, saying that a thing has 
a situs in a state seems like saying that it is within the physical 
power of the state because of a geographical affinity. Resort to a 
term which had a physical analogue made it possible to give the 
doctrines of jurisdiction to tax an illusory foundation of territorial 
necessity appeasing to provincial sensibilities. 

The practical virtue of the doctrine of situs lies in the fact that 
it buttresses the basic myth with sufficient sophistry to preserve 
the constitutional amenities. At the same time, there are two 
mutually dependent indeterminants which make it possible for 
the Court to flex its results to conform to its views of what seems 
practically desirable. Due to the fact that power means legal 


power which is determined by considerations of convenience, of | 


which physical proximity is but one, and the further fact that 
situs means legal location as well as territorial situation, in a con- 
crete case the Court can construe these terms as wisdom dictates. 
The Court is as unfettered as though it candidly admitted that 
questions of jurisdiction are basically problems in convenience. 


the federal courts through the door of diversity of citizenship rather than that of 
a federal question, Railroad v. Jackson, 7 Wall. 262 (U.S. 1868); St. Louis v. 
Ferry Co., 11 Wall. 423 (U.S. 1870). The interesting discovery that a tax beyond 
the jurisdiction of a state involved a deprivation of due process under the Four- 
teenth Amendment was not confirmed by the Supreme Court until 1902. See 
Goodnow, Congressional Regulation of State Taxation (1913) 28 Pov. Scr. Q. 405. 
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But it escapes the embarrassment of conceding explicitly that 
constitutional rights can be so lightly treated. 

A few recent instances have shattered any lingering illusions. 
It was at one time the apparently settled doctrine of the Supreme 
Court that intangible personalty might have more than one situs 
for taxation, or, to phrase the matter more conventionally, that 
nothing in the due process clause inhibited multiple taxation of 
intangibles.*° Of late it has been discovered, however, that the 
due process clause contains more inhibitions than was formerly 
suspected. Alarmed by the rising tide of cumulative taxation, the 
Court has abandoned its earlier position in favor of the prevailing 
view ** that intangibles, with certain possible exceptions,’* can 
have only one situs for taxation. This may appear to be a logical 
deduction from the axiom that a thing can be in one place only 
at one time. The fallacy, however, lies in the fact that the prem- 
ise refers to physical location while the conclusion concerns 
itself with the number of places which may be conveniently al- 
lowed to tax an object regardless of its physical location or the 
total absence of any such location. Aside from more metaphysi- 
cal abstractions, the tough reality is that prior to the recent de- 
cisions upon the taxation of intangibles, intangible personalty did 
have more than one situs for taxation. This may be logical ab- 


10 See Lowndes, supra note 3. 


11 Safe Deposit & Trust Co. v. Virginia, 280 U. S. 83 (1929); Farmers Loan & 
Trust Co. v. Minnesota, 280 U. S. 204 (1930); Baldwin v. Missouri, 281 U. S. 
586 (1930) ; Beidler v. South Carolina Tax Comm., 282 U. S. 1 (1930) ; First Nat. 
Bank of Boston v. Maine, 284 U. S. 312 (1932). 

12 The cases defining the Court’s new attitude toward the taxation of intan- 
gibles in note 11, supra, have been careful to distinguish rather than overrule the 
business situs doctrine. It is not clear, however, whether if a tax is allowed upon 
the basis of a business situs, an additional tax will be permitted at the domicil. An- 
other possible exception to the rule that multiple taxation of intangibles violates the 
Fourteenth Amendment is that a property tax, as distinguished from an inheritance 
tax, may be imposed upon shares of corporate stock by both the corporate and the 
shareholder’s domicils. This is suggested by the decision in Susquehanna Power 
Co. v. State Tax Comm. of Maryland, 283 U. S. 297 (1931). The proper analysis 
of that case, however, seems to be that the tax was allowed at the corporate domi- 
cil because although formally a tax upon stock, it was substantially a tax upon 
the corporate property. A property tax upon shares of stock by the corporate 
domicil which was not in lieu of a tax upon the corporate property would seem 
to fall within the inhibition of First Nat. Bank of Boston v. Maine, 284 U. S. 312 
(1932). 
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surdity, but it is an absurdity which actually existed. The fact of 
the matter is that in these cases the controlling considerations 
have been the interest of the states in their revenues and the 
conflicting claim of the individual taxpayer to be free from the 
vexation of multiple taxation. Oddly enough in an era of legal 
thought which is said to be constantly tending toward collectiv- 
ism, the sympathies of the Court have shifted from the states to 
the taxpayer. This emphasis upon the rights of the individual 
has found reflection. in the altered course of decision. 

An even more recent illustration of the instability of situs as a 
logical concept is found in the field of national taxation. In the 
recent decisions defining state jurisdiction to tax intangibles it 
was held that debts ** and shares of stock ** lacked a taxable situs 
at the debtor’s or the corporate domicil. Moreover, the theory 
that intangibles tangibly evidenced might find a situs for taxation 
where the paper evidencing the obligation was physically situated 
was unequivocally repudiated.*® In a decision at the last term,” 
however, which is scarcely less remarkable for feats of construc- 
tion “ than constitutional acrobatics, the Supreme Court sustained 
the constitutionality of the Federal Estate Tax upon shares of 
stock in a foreign corporation, and bonds of foreign governments, 
foreign corporations, domestic corporations, and a domestic muni- 
cipality, which were held by a New York bank and belonged to a 
non-resident alien decedent. The decision is quite revealing. 

There is a valid distinction from a practical point of view be- 
tween multiple state taxation and multiple international taxing. 
It is possible to sponsor a coherent system of restrictions upon 


13 Farmers Loan & Trust Co. v. Minnesota, 280 U. S. 204 (1930) ; Baldwin v. 
Missouri, 281 U. S. 586 (1930); Beidler v. South Carolina Tax Comm., 282 U. S. 
I (1930). 

14 First Nat. Bank of Boston v. Maine, 284 U. S. 312 (1932). 

15 Baldwin v. Missouri, 281 U. S. 586 (1930). 

16 Burnet v. Brooks, 288 U. S. 378 (1933), Noted in (1933) 47 Harv. L. Rev. 
307. 

17 The Court said that Congress in providing for the taxation of property 
within the United States belonging to a non-resident decedent probably did not 
have the technicalities of state jurisdiction to tax in mind, but that even if it did, 
it must have had in mind the cases current at the time the statute was passed, 
which permitted a tax upon an intangible upon the basis of the physical presence 
within the taxing state of the symbol evidencing the intangible. Consequently, the 
Court construed the tax in the light of its overruled decisions rather than the pres- 
ently prevailing precedents. 
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peting for the tax. Interstate multiple taxation can be regulated 
by the Supreme Court because it controls all the factors in the 
problem. On the other hand, in the contest over international 
double taxation, the Supreme Court is an inadequate arbiter since 
it can coerce the action of only one of the principals to the con- 
troversy — the United States. If, in a given situation, the Court 
denies the nation the power to tax, there is no assurance that 
foreign governments will reciprocate. The result would be that 
this country would be forced to abnegate a source of revenue 
without any adequate assurance of a corresponding benefit from 
other governments. In interstate multiple taxation the competing 
considerations are the state’s claim to revenue and the citizen’s 
claim to be immune from undue economic and administrative 
vexation. In international multiple taxation the nation’s need of 
revenue is balanced against the hardship upon the alien who is 
subjected to a tax by this country and his own. The severity of 
his burden may be mitigated by treaty or the benevolence of his 
own government. At any rate, the Supreme Court will have no 
part in it. International double taxation is a matter for legisla- 
tive or executive discretion rather than judicial action, and this 
is the substantial result of Burnet v. Brooks.** 


This distinction between state jurisdiction to tax and that of | 


the nation is scarcely the logical evolution of the received doc- 
trines of situs. The verbalization in Baldwin v. Missouri *® which 
denied the states power to tax intangibles upon the basis of the 
physical presence of the symbols representing these intangibles 
was that they simply evidenced the obligation; they did not merge 
the intangible, and, therefore, their presence afforded no founda- 
tion for taxing it. The Court in the Brooks case characterized 
this somewhat ironically as a “learned argument ” unworthy of 
serious consideration, basing its decision on a very dubious an- 
alogy. Cook v. Tait* and the yacht tax cases ** had held that 
the Federal Government could impose a tax under. circumstances 
which would scarcely have admitted of a similar tax by a state. 


18 288 U.S. 378 (1933). 
19 281 U.S. 586 (1930), supra note II. 
21 United States v. Goelet, 232 U.S. 293 (1914); United States v. Bennett, 232 
U.S. 299 (1914). 


20 265 U.S. 47 (1924). 
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double taxation when you control all the claimants who are com- 
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But in these cases there was no difficulty of situs. The problem 
was one of personal jurisdiction which was justified by a relation 
of citizenship, for the national government has a remote control 
over its citizens which the states lack. The Brooks case, how- 
ever, was not complicated by the issue of citizenship, the decedent 
being admittedly the subject of a foreign power. The narrow 
question was whether intangibles belonging to a non-resident alien 
decedent were property within the United States. If situs were 
a simple proposition of legal control, there is no reason why the 
obligation should merge in the paper when the nation is taxing, 
and simply be evidenced by the paper when the tax is imposed 
by astate. There is a difference in quality, perhaps, between the 
taxing sovereigns. But the sovereignty of the states over property 
within their jurisdiction has never been questioned. _ 

Burnet v. Brooks receives some support from DeGanay v. 
Lederer ** which sustained the imposition of the Federal Income 
Tax in a similar situation. But DeGanay v. Lederer was decided 
when the prevailing view upon state jurisdiction to tax intangibles 
was that jurisdiction over the symbol representing an intangible 
conferred jurisdiction to tax the intangible. It lends support to 
the Brooks case, but it cannot obscure the fact that situs is not 
a logical development, but rather a pragmatic expedient designed 
to achieve justice in concrete cases. 

There has been considerable speculation as to the effect of 
doctrines of situs and jurisdiction to tax, developed for the most 
part in connection with property and inheritance taxes, upon the 
power of the states to impose an income tax.”* These discussions, 
no two of which precisely paralleled, except in their failure to 
reach any very definite conclusions, unwittingly carried the seed 
of their own destruction. The apparent impossibility of applying 
these doctrines coherently should have suggested that they would 
not be applied at all. This seems to be just what has happened. 
When the matter finally reached the Supreme Court, the Court 


22 250 U.S. 376 (1919). 
23 Day, The Taxable Situs of Income (1922) 8 Corn. L. Q. 36; Maguire, Re- 
lief From Double Taxation of Personal Incomes (1923) 32 YALE L. J. 757; Kessler, 
Some Legal Problems in State Personal Income Taxation (1925) 34 YALE L. J. 759, 
863; Rottschaefer, State Jurisdiciion of Income for Tax Purposes (1931) 44 Harv. 
L, Rev. 1075; Lowndes, State Jurisdiction to Tax Income (1932) 6 TempLe L. 


Q. 486. 
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blandly ignored the difficulty and disposed of the problem out of 
hand without seriously considering it.** It was possible to pre- 
serve the pretensions of situs in the simpler taxes. To have 
applied the doctrine with its full implications to the income tax 
would have been impossible without seriously endangering the 
workability of any state income tax. The Court saved itself a 
generation of struggle at the expense of a conception which prob- 
ably is constantly growing less appealing. 

The ever-changing content of the conception of situs to further 
ends which the Court feels are socially, and in the better sense, 
politically, desirable indicates the spurious character of the con- 
ception. Fundamentally, situs rests upon the alleged common- 
law theory of territorial jurisdiction. The theory which fails to 
withstand the most casual critical analysis is that sovereignty is 
circumscribed by geography — that is, that legal power is simply 
the judicial recognition of coincident physical power. This doc- 
trine is not valid even in connection with material objects. To 
avoid obvious injustice it is necessary to graft a legalistic limita- 
tion upon the purely spatial concept of situs. To allow every 
state where an object happened to be, regardless of the character 
of its stay, to tax that object suggests possibilities pregnant with 
an unbearable multiplicity of taxes. Consequently, even in its 
application to material things situs soon becomes a doctrine of 
convenience rather than geographic objectivity.”” Physical power 
or its absence is frequently one of the considerations which deter- 
mine situs, but it is not a uniformly controlling consideration. An 
object may be physically present in a state without having a situs 
there.*° Conversely, there may be a situs where there is no physi- 
cal presence.””’ In connection with the taxation of intangible 


24 Lawrence y. State Tax Comm., 286 U. S. 276 (1932). 
Carter, 252 U.S. 37 (1920). 

25 An illustration is the so-called doctrine of stoppage im transitu, under which 
it is held that a tangible chattel which has come to rest temporarily within a state 
is not taxable there unless it has paused for some purpose independent of the 
transit. See Brown v. Houston, 114 U.S. 622 (1885) ; Kelley v. Rhoads, 188 U. S. 
1 (1903); General Oil Co. v. Crain, 209 U. S. 211 (1908); Bacon v. Illinois, 227 
U. S. 504 (1913); Champlain Realty Co. v. Brattleboro, 260 U, S. 366 (1922); 
Minnesota v, Blasius, 290 U. S. 1 (1933). 

26 Cf, cases cited in note 25, supra, 

27 Southern Pac. Co. v. Kentucky, 222 U. S, 63 (1911); New York Cent. & 
H.R. R. R. v. Miller, 202 U. S. 584 (1906). 


See also Shaffer v. 
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personalty which does not admit of spatial definition the territorial 
notion becomes still more distorted. Although the Court has 
occasionally talked about localizing an intangible in a given state, 
this is more rhetorical than realistic. Situs exists in virtue of 
judicial fiat. The fiat determines the situs. Situs does not pre- 
determine the fiat. 

Like other problems of jurisdiction situs is conditioned by con- 
siderations of convenience — by equations of policy. When, for 
example, the Court first faced the question of multiple taxation 
of intangible personalty it was apprehensive that intangibles 
might escape taxation entirely unless the states were allowed full 
freedom in taxing them. This resulted in a reluctance to deny 
the power to tax to any state which had even the most tenuous 
claim. Matters finally reached such a pass that there was a 
serious possibility that a debt might be subjected to taxation by 
at least four states ** and the situation in connection with shares 
of stock was equally bad.” A new court and a rapidly mounting 
tax burden led to a new attitude. Probably an added factor was 
the writings of students of taxation, who, with the common-law 
lawyer’s emphasis upon the rights of the individual, had re- 
peatedly urged the Court to bring its position on the taxation of 
intangible personalty into line with its stand on the taxation of 
tangibles and eliminate multiple taxation in both cases. At any 
rate, the Court revalued the competing claims of the states and 
the taxpayer. New stress was laid upon the rights of individuals 


28 The domicil of the creditor, Kirtland v. Hotchkiss, roo U. S. 491 (1879); 
Fidelity & Columbia Trust Co. v. Louisville, 245 U. S. 54 (1917); Blodgett v. 
Silberman, 277 U. S. 1 (1928); the domicil of the debtor, Blackstone v. Miller, 
188 U. S. 189 (1903) ;.the business situs, New Orleans v. Stempel, 175 U. S. 309 
(1899) ; Bristol v. Washington County, 177 U. S. 133 (1900); State Board of As- 
sessors v. Comptoir Nat. D’Escompte, 191 U. S. 388 (1903); Metropolitan Life 
Ins. Co. v. New Orleans, 205 U. S. 395 (1907); Liverpool Ins. Co. v. Board of 
Assessors, 221 U. S. 346 (1911) ; Orient Ins. Co. v. Board of Assessors, 221 U. S. 
357 (1911); the place where the writing representing the debt was kept in the 
case of a specialty debt, Wheeler v. Sohmer, 233 U. S. 434 (1914). 

29 A tax was allowed at the domicil of the shareholder, Hawley v. Malden, 232 
U. S. 1 (1914); Frick v. Pennsylvania, 268 U. S. 473 (1925); and at the domicil 
of the corporation, Corry v. Baltimore, 196 U.S. 466 (1905). Other possibilities 
were: the place where the corporate property was located, which was repudiated, 
however, in Rhode Island Hospital Trust Co. v. Doughton, 270 U. S. 69 (1926); 
the place where the stock certificate was kept; and the state where the transfer 
office was located. 
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and a new doctrine of situs of intangibles developed to relieve the 
taxpayer from the burden of multiple taxation. 

The discussion of situs simmers down to this: The Supreme 
Court does not credit the doctrine of situs any more than any 
informed student of taxation. It does not esteem situs at all as 
a thing-in-itself. If a new economic set-up demands a novel defi- 
nition of situs, as the Court felt that it did in the recent decisions 
on jurisdiction to tax intangible personalty, a different definition 
will be formulated. If national needs demand different considera- 
tion than those of the states the concept of situs will vary accord- 
ingly. Ifthe Court encounters a case where a just and expedient 
result cannot be attained even by a new definition of situs it will 
not hesitate to ignore the doctrine entirely, as it has done in 
dealing with the problem of state jurisdiction to tax income. 

The doctrine of situs is simply a gesture of respect to the basic 
myth. Behind situs lurk more realistic considerations which de- 
termine the course of jurisdiction to tax. These are partly gov- 
ernmental: the harmonious relations of the states, partly eco- 
nomic: the evil of multiplying taxes which discourages business 
enterprise from crossing state lines, and partly sentimental: 
sympathy for the distressed taxpayer who must not only pay very 
high taxes but many taxes to boot. Viewed functionally, as an 
instrumentality to curb multiple taxation, situs has meaning and 
life. Divorced from the realities which give it color and content, 
situs is a lifeless thing with no very appreciable influence upon 
the concrete decision of a case. 


II. THe Suspject AND MEASURE OF TAXATION: THE POWER 
To TAx Is Not THE PowWER TO DESTROY 


A conception clearly spurious is the distinction between the 
subject and measure of a tax. The problem which permeates a 
good many phases of constitutional activity in the law of taxation 
is this: May a state or the Federal Government impose a tax upon 
a subject within the admitted area of its constitutional power 
when this tax is measured by some object or activity which it 
could not tax directly? For the economist — and the taxpayer — 
there is little point in a distinction between a tax upon a taxable 
subject measured by non-taxables and a direct tax upon the non- 
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taxables. However, there is a recognized legal distinction which 
cannot be ignored. To the legal question whether a tax upon a 
taxable measured by a non-taxable is constitutional there is no 
categorical answer. It may be or it may not be. This suggests 
that the conception itself has little vigor but is apt to be shaped 
by practical exigencies, or what the Supreme Court considers the 
practical exigencies, of a given situation. 

Even within the narrow limits of a particular type of tax prob- 
lem the distinction is not consistently regarded or disregarded. 
For example, in the field of jurisdiction to tax it has been held 
that a tax upon a taxable person measured by extraterritorial 
tangible property which has an exterior situs for taxation is un- 
constitutional.** But a tax upon a person measured by extra- 
territorial property which is not apt to be taxed elsewhere is 
perfectly valid.** The inference is that the measure of the tax 
is important only in its bearing upon double taxation. If measur- 
ing the tax by extraterritorial property leads to multiple taxation, 
this is unconstitutional. If, however, the taxpayer fails to estab- 
lish the possibility of double taxation, it is not objectionable. 

Again, an inheritance tax by the domicil of a decedent may not 
be measured by extraterritorial tangibles which have a situs for 
taxation elsewhere.*’ But it is constitutional to determine the 
rate of the tax by reference to such property.** This suggests 
that the Supreme Court is trying to avoid both penalty and 
bounty for the taxpayer who leaves an estate of interstate 
dimension.** 

The distinction between the subject and measure of taxation is 
usually regarded in dealing with the problem presented by recipro- 
cal exemptions of state and federal instrumentalities from federal 
and state taxation.*° If, for a time, the Court seemed on the 


380 Union Refrigerator Transit Co. v. Kentucky, 199 U. S. 194 (1905). 

81 Southern Pac. Co. v. Kentucky; New York Cent. & H. R. R. R. v. Miller, 
both supra note 27. 

82 Frick v. Pennsylvania, 268 U. S. 473 (1925). 

33 Maxwell v. Bugbee, 250 U. S. 525 (1919). 

34 Allowing a state to measure its inheritance tax by extraterritorial tangibles 
would lead to double taxation. However, allowing a state to determine the tax 
rate with reference to the entire estate, theoretically at least, simply puts interstate 
estates upon an equal footing with intrastate estates. 

85 See Powell, Indirect Encroachment on Federal Authority by the Taxing 
Powers of the States (1918) 31 Harv. L. Rev. 321. 
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verge of abandoning the distinction, it now appears that it will 
do business at the old stand, unless the tax is discriminatory.*° : 
Macallen Co. v. Massachusetts ** seems to be an aberration rather q 
than a precedent in the light of subsequent developments.** 
Several deductions are possible from the Court’s consistency in , 
adhering to the distinction in this connection. In view of the fact 1 
that the distinction lacks economic substance, it may be argued : 
that its continued application reflects some dissatisfaction with 
the whole doctrine of reciprocal exemptions and a reluctance to , 
extend it further. Again, it may be contended that an indirect q 
tax upon a non-taxable, while in substance a tax upon the non- 
taxable, is less burdensome than a direct tax, because it is apt | 
to be less inclusive. A tax upon a corporate franchise measured 4 
by non-taxable securities, for example, is necessarily limited to 4 
corporate holders of such securities and consequently less search- 
ing than a direct tax upon such securities, which would reach 
every class of investor. Finally, there is a certain amount of 
reciprocity in these exemptions. If an indirect tax is allowed the 
Federal Government, a similar tax will usually be open to the % 
states. If the indirect tax represents an encroachment upon state 
or federal sovereignty, it usually affords an opportunity for 
mutual encroachment which is a safeguard against mutual de- b 
struction. 

It might almost be said that the distinction between subject and 
measure has been so punctiliously observed in this field that it 
amounts to a genuine conception. In a narrow aspect this is to a j 
certain extent true. Viewed more broadly, however, as an isolated } 
manifestation of a more extensive phenomenon, the conception 
has been applied so eccentrically in other directions that it seems 
spurious. 4 

Nowhere, perhaps, has this distinction created more unrest 
than in the field of commerce.* At one time the prevailing view 


86 Miller v. Milwaukee, 272 U.S. 713 (1927). e 


87 249 U.S. 620 (1929). 
38 See Educational Films Corp. v. Ward, 282 U. S. 379 (1931); Pacific Com- 7 
pany, Ltd. v. Johnson, 285 U. S. 480 (1932). See also Powell, An Imaginary Judi- a 
cial Opinion (1931) 44 Harv. L. REv. 889. q 


39 See Powell, supra note 33, at (1918) 31 Harv. L. Rev. 321, 572, 721, 932; 4 
(1919) 32 id. 234, 374, 634, 902; Isaacs, The Subject and Measure of Taxation a 
(1926) 26 Cor. L. REv. 939. 
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approximated that with respect to the taxation of state and federal 
instrumentalities: the validity of a tax was determined by subject 
rather than measure.*° This distinction proved inadequate in 
later cases,*' however, which is scarcely surprising in view of the 
fact that the problem here is basically economic — whether a 
given tax is or is not really a burden on commerce — and, from 
an economic viewpoint, the differentiation between subject and 
measure is decidedly tenuous. 

To one lacking a nice appreciation of constitutional rubrics it 
may appear mildly mad for such an intensely practical subject as 
taxation to sponsor a distinction as finely drawn as that between 
the subject and measure of a tax. Again, we resort to the basic 
myth. This conception commences with the great Chief Justice 
battling to establish the supremacy of the Federal Government 
over the states, and of the judiciary over the other departments 
of government. The basic myth was more important then than it 
is today. Constitutional utterances took the form of absolutes, 
for the slightest suggestion of temporizing with convenience or 
any intimation of a doctrine of relativity would have cast doubts 
upon the inexorable character of the constitutional process. The 
Constitution recognizes the distinct sovereignty of the Federal 
Government and of the states and defines their appropriate area 
of activity. Within its proper sphere sovereign power is despotic. 
According to this conception the subject of the tax determines its 
validity. The amount of the tax or the measure of the tax is 
immaterial. Once it is established that the tax is upon an ap- 
propriate subject the power to tax is the power to destroy.” 

The dry logic of this conception may have satisfied the critics 
of the Court that it was registering the will of the founding 
fathers, but it did not prove entirely workable in practice. There 
is no obvious reason why the power to tax necessarily carries the 
power to destroy, beyond the fact that the Court said that it did. 


40 The Delaware R. R. Tax, 18 Wall. 206 (U. S. 1874) ; Maine v. Grand Trunk 
Ry., 142 U.S. 217 (1891); Silver Horn Mining Co. v. New York, 143 U. S. 305 
(1892). 

41 Galveston, Harrisburg etc. Ry. v. Texas, 210 U. S. 217 (1908); Western 
Union Tel. Co. v. Kansas, 216 U. S. 1 (1910); Looney v. Crane, 245 U. S. 178 
(1917). 

42 See Marshall, C. J., in M’Culloch v. Maryland, 4 Wheat. 316, 327 (U. S. 
1819). 
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Moreover, the havoc wrought by taxation must be finally deter- 
mined by the economic incidence of the tax rather than its legal- 
istic subject. A small tax upon interstate commerce, for example, 
may be much less damaging to such intercourse than a confisca- 
tory exaction from a local activity which is inseparably integrated 
with the interstate business. 

Practical needs have destroyed any virtue which the distinction 
between the subject and measure of taxation may have had as a 
conception, but its downfall has proceeded in a rather cuiious 
fashion. Moved by reluctance to sever abruptly all continuity 
with the past and with the basic myth, the Court still continues to 
recognize the distinction within certain limits. Instead of saying 
that a tax upon a taxable subject measured by non-taxables is 
actually a tax upon the non-taxables because the incidence of a 
tax must be determined by its economic effect rather than legalis- 
tic formalism, and that, therefore, the appropriate question is the 
economic effect of the tax upon the prohibited object, the Court 
reaches the same result by a more circuitous route. In a case 
where it is felt that the tax is justified the distinction is regarded. 
In a case where the Court feels that the tax is unwise it is dis- 
carded. 

The dominating reality in these cases is the practical wisdom of 
allowing the tax, but the verbalization is an interesting illustration 
of the constitutional habit of disguising questions of degree be- 
hind a formula of competing absolutes. Theoretically, the Court 
is unmoved by such evanescent considerations as the expediency 
of the tax or the actual economic burden upon the non-taxable. 
Its acts are predetermined by definite constitutional absolutes. 
An innocuous tax will be sustained because it falls within the 
principle that the power to tax is the power to destroy and the 
measure of a tax is immaterial as long as the tax itself impinges 
' upon a taxable subject. If the tax is practically pernicious the 
competing principle which is as theoretically inflexible applies. 
A tax upon a taxable measured by non-taxables will be upset be- 
cause a legislature must not be allowed to do by indirection that 
which it cannot do directly. 
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III. MiscELLANEOUS DISTINCTIONS: DISTINCTIONS WITH 
PotTENTIAL DIFFERENCES 


A perplexing feature of the constitutional law of taxation is the 
careful taking of distinctions which never seem to issue in any 
practical differences. For example, throughout the decisions on 
| jurisdiction to tax a distinction is drawn between jurisdiction to 
| impose an inheritance tax and a property tax; ** and, at one time 
when the doctrine of taxing intangibles tangibly evidenced upon 
the basis of the physical presence of the symbol had some vogue, 
it was suggested that there was a distinction for this purpose be- 
tween common-law and commercial specialties.** Yet the rules of 
jurisdiction to tax inheritance and jurisdiction to tax property 
{ seem to coincide, and any distinction for purposes of jurisdiction 
based upon the presence of a symbol evidencing a chose in action 
between common-law and commercial specialties was repudiated 
with the definite repudiation of the entire doctrine of chattelizing 
intangibles in Baldwin v. Missouri.** 

The Supreme Court has also been scrupulous in discriminating 
between an estate tax and an inheritance tax or a transfer tax and 
a succession tax in its constitutional utterances. The type of tax 
may have a definite bearing upon questions of construction,** but, 
so far, it does not seem to have been the turning point in a case 
revolving about an issue of constitutionality. The Federal Gov- 
ernment may impose either an inheritance *‘ or an estate tax.** 
So may the states.*® A retroactive succession tax is as vicious as 


43 See Lowndes, Bases of Jurisdiction in State Taxation of Inheritances and 
Property (1931) 29 Micu. L. Rev. 850, 851, n.5. 

44 See the opinion of McKenna, J., in Wheeler v. Sohmer, 233 U. S. 434, 445 
(1914). See also Lowndes, Jurisdiction to Tax Debts (1931) 19 Geo. L. J. 427, 441. 

45 281 U. S. 586 (1930). 

46 A possible explanation of the decision in May v. Heiner, 281 U. S. 238 
(1930), which holds in substance that a gift with a reservation of a life interest is 
not a transfer intended to take effect in possession and enjoyment at or after death 
under the Federal Estate Tax, is that this phrase occurred in an estate tax statute 
rather than a succession tax act. 

47 Knowlton v. Moore, 178 U. S. 41 (1900). 

48 New York Trust Co. v. Eisner, 256 U. S. 345 (1921). 

49 Magoun v. Illinois Trust & Savings Bank, 170 U. S. 283 (1898); Stebbins 
v. Riley, 268 U.S. 137 (1925). 
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a retroactive transfer tax, and no more so.” And there is no 
inhibition against reciprocal taxation of state and federal instru- 
mentalities by the federal and state governments in either case.™ 

A reasonable inference is that there are spurious distinctions 
as well as genuine distinctions. A spurious distinction may or 
may not mature into a genuine difference. In its spurious stage 
it is simply a method of holding a definitive adjudication in abey- 


ance. When the Court wishes to confine its decision narrowly to | 


preclude the possibility of inferring a broader principle it invokes 
a distinction which is potential rather than actual. If the Court 
later decides to follow the broad implications of the decision the 
distinction will be discarded. On the other hand, if the decision 
is to be narrowly confined this may be achieved by invoking the 
distinction. 

It is true that the distinction between jurisdiction to tax prop- 
erty and jurisdiction to tax inheritances has not as yet appreciably 
influenced the practical disposition of a concrete case. But it is 
conceivable that it might do so.** The constitutionality of a par- 
ticular tax measure does not seem to have been determined by the 
differentiation between an estate tax and an inheritance tax. It is 
possible, however, that some such distinction might affect the fu- 
ture course of decision. For example, in May v. Heiner ** it was 
held in substance that a gift with a reservation of a life estate was 
not a transfer intended to take effect in possession or enjoyment 
at or after the death of the donor, within the purview of the Fed- 
eral Estate Tax. Congress amended the statute to cover this 
situation explicitly. The constitutionality of similar provisions 
has been upheld in connection with succession or inheritance tax 
statutes.°* There is some ground for doubt, however, whether a 
tax of this type may be constitutionally imposed in connection with 
an estate tax.’ If the Court should decide that the amendment is 
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50 Compare Nichols v. Coolidge, 274 U. S. 531 (1927), with Coolidge v. Long, 
282 U. S. 582 (1931). c 

51 United States v. Perkins, 163 U. S. 625 (1896) ; Plummer v. Coler, 178 U. S. 
115 (1900); Orr v. Gilman, 183 U. S. 278 (1902); Snyder v. Bettman, 190 U. S. 
249 (1903); Greiner v. Lewellyn, 258 U. S. 384 (1922). 

52 See Lowndes, supra note 43. 58 281 U.S. 238 (1930), supra note 46. 

54 Guaranty Trust Co. v. Blodgett, 287 U. S. 509 (1033). 

55 Surrey and Aronson, Inter Vivos Transfers and the Federal Estate Tax 
(1932) 32 Cov. L. REv. 1332, 1343. 
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unconstitutional, the distinction between an estate and an inherit- 
ance tax would cease to be potential and become actual. 

These distinctions, therefore, are not totally immaterial. They 
do not signify that the existing doctrines of jurisdiction to tax 
property and inheritance are dissimilar or that there is any pre- 
vailing precedent where the fact that the tax in question was an 
estate tax or an inheritance tax determined the Court’s decision 
of a constitutional question. They do indicate, however, that the 
law is not entirely crystallized and they point to the possibility, 
perhaps remote, of a different course of decision in the future. 
As interpretations of existing law they are not particularly im- 
portant; but as cautionary signals against prejudging too abso- 
lutely the future actions of the Court they cannot be ignored. 


IV. GENUINE CONCEPTIONS 


Spurious conceptions, unless one is incurably wedded to the 
basic myth, are less admirable than a forthright recognition of the 
practical determinants which influence the concrete course of jus- 
tice; but they are more apt to achieve sensible results than genu- 
ine conceptions. Even the more mechanically minded jurist should 
perceive that situs is a weak peg on which to hang a syllogism, and 
that the distinction between the subject and measure of taxation is 
merely a metaphysic. In dealing with a spurious conception the 
Court usually utilizes it more or less consciously to rationalize a 
result rather than to reason to a result. Consequently, it is forced 
to weigh the considerations of justice and policy which dictate its 
conclusions. On the other hand, a genuine conception is apt to 
seduce the Court into embarking upon a perilous course of meta- 
physics — to forego realities in favor of dovetailing logical nice- 
ties. Just results become a matter of accident rather than deliber- 
ate design. The influence of genuine conceptualism upon the 
Federal Income Tax and the Federal Estate Tax is illuminating. 


A. The Income Tax 


In the strange case of Pollock v. Farmers’ Loan & Trust Co.” 
the Supreme Court declared a federal income tax unconstitutional 


56 157 U.S. 429, 158 U. S. 601 (1895). 
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upon the theory of a direct tax which was void for lack of appor- 
tionment. The only explanation of this decision seems to be the 
conception of a direct tax. There was no other reasonable ground 
for denying the power to the Federal Government to impose such 
a tax. The constitutionality of similar taxes had been previously 
sustained.*’ They were no novelty, but a common wartime con- 
comitant.** Income taxation was virtually a virgin field which 
had not been preémpted by the states. There was no danger of a 
conflict between national and local interest. From a functional 
point of view, moreover, the Court could not have reached an un- 
happier conclusion. Not all income taxes were declared to be di- 
rect taxes, but only taxes on unearned income or income from capi- 
tal. Taxes upon income from a business or profession seem to 
have been considered indirect and constitutional. The conclusion 
was that earned income might be taxed while unearned increment 
is immune. The Court recognized this unfortunate aspect of its 
decision by declaring the entire act unconstitutional upon the 
theory that no sane legislature would desire the result achieved by 
the Court and that Congress could not have intended to tax earned 
income if it could not reach the returns of capital. 

The rigorous conceptualism of the Pollock case was somewhat 
relaxed in Flint v. Stone Tracy Co.,°° where a spurious conception 
— the distinction between the subject and measure of taxation — 
was relied upon to overcome the conception of the income tax as a 
direct tax. The verbalization was that a tax upon a corporate 
franchise which is measured by income is not a tax upon income 
and need not, therefore, be apportioned. It took a constitutional 
amendment, however, to authorize a general income tax, and a 
narrow conception of the purpose of the amendment has nullified 
much of its effectiveness. 

In explicit terms the Sixteenth Amendment empowers Congress 
“to lay and collect taxes on incomes, from whatever source de- 
rived, without apportionment among the several States, and with- 
out regard to any census or enumeration.” A clearer grant of 
plenary power to tax any and all income can scarcely be con- 
ceived. But the Court has consistently refused to accord the 


57 Springer v. United States, 102 U. S. 586 (1880). 
58 See MacILt AND Macurre, CASES ON THE LAW OF TAXATION (1931) 636, n.2, 
59 220 U.S. 107 (1911). 
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amendment its natural meaning, by construing it narrowly as a 
limited specific for one phase of the holding in the Pollock case.® 
In spite of the clear words of the Amendment, the Court holds that 
its purpose is simply to relieve against the requirement of appor- 
tionment and not to confer any new power on Congress to tax in- 
comes which could not have been taxed, even with apportionment, 
before the amendment. 

Even admitting that the Sixteenth Amendment was ratified prin- 
cipally to rectify the holding in the Pollock case, it is not clear why 
its operation should be restricted to the elimination of the require- 
ment of apportionment. The Pollock case interposed other ob- 
stacles to a federal income tax. For example, it was held that 
Congress could not constitutionally tax income from municipal 
securities. In view of the broad language of the amendment it 
would appear that it was aimed at removing all the restrictions 
upon the Congressional power to impose an income tax. The 
phrase “ from whatever source derived” is perfectly meaningless 
under the narrow construction. Mr. Justice Holmes makes a note- 
worthy comment upon the attitude of the Court toward the 
amendment. In speaking of the power of Congress to tax the in- 
come of the federal judiciary, he says: 


“ By that Amendment Congress is given power to ‘ collect taxes on in- 
comes, from whatever source derived.’ It is true that it goes on ‘ with- 
out apportionment among the several States, and without regard to any 
census or enumeration,’ and this shows the particular difficulty that led 
to it. But the only cause of that difficulty was an attempt to trace in- 
come to its source, and it seems to me that the Amendment was intended 
to put an end to the cause and not merely obviate a single result. I do 
not see how judges can claim an abatement of their income tax on the 
ground that an item in their gross income is salary, when the power is 
given expressly to tax incomes from whatever source derived.” ° 


Several important corollaries follow from the conception that 
the only purpose of the Sixteenth Amendment was to relieve 
against apportioning an income tax. In Evans v. Gore® and 


60 Peck & Co. v. Lowe, 247 U. S. 165 (1918); Evans v. Gore, 253 U. S. 245 
(1920). 

61 See Note (1920) 34 Harv. L. REv. 70. 

62 Dissenting, in Evans v. Gore, 253 U.S. 245, 267 span 

83 253 U.S. 245 (1920). 
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Miles v. Graham “ the Supreme Court held that the income of the 
federal judiciary was immune from the federal income tax. It 
seems reasonably clear that the independence of the judiciary does 
not require insulation against a general income tax, while such an 
immunity, without any just foundation, tends to discredit the ; 
judicial process whose conclusions parallel self-interest so 
closely.*° Congress has attempted once more to reach judicial in- 
come in the 1932 Revenue Act. Whether this endeavor will be 
successful is a question upon which one must await the answer ; 
of the Court. 

It is quite possible that one of the reasons which led to the 
narrow conception of the scope of the Sixteenth Amendment was q 
that the Court felt that any other interpretation would authorize 
an income tax upon the income from state instrumentalities, and 
more specifically upon the income from state and municipal i 
securities.°” At any rate, the exemption of such income follows 
directly from the limited construction given the amendment. In ' 
dealing with this question, however, it should be borne in mind 
that the real issue is not whether the income from state and 
municipal securities should be taxed, but whether their taxability 
should be determined by Congress or the courts. A judicial 7, 
recognition of the plain meaning of the Sixteenth Amendment 
would not result directly in taxing the income from state securi- 
ties; it would simply transfer the problem of their taxation to the 
national legislature where it properly belongs. Congress could 
tax or refrain from taxing such income as it chose. 

The wisdom of exempting the income from state and municipal 
securities from the Federal Income Tax is certainly debatable. 
At any rate, the effect of the exemption, both as a loophole for 
vested wealth and as a preservative of the borrowing powers of 
the states and their subordinate units, seems to be an economic 
problem —a matter of detailed statistic rather than large con- 
stitutional generalization. It is difficult to see any justification 
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64 268 U. S. sor (1925). 87 See note 63, supra. 
- 65 See Mr. Justice Holmes, dissenting, in Evans v. Gore, 253 U. S. 245, 265 
(1920). 


66 See Lowndes, Taxing Income of the Federal Judiciary (1932) 19 VA. L. REv. 
153. There is clearly no difficulty about taxing the salaries of judges of legislative : 
courts. Compare O’Donoghue v. United States, 289 U. S. 516 (1933), with Wil- 
liams v. United States, 289 U. S. 553 (1933). 
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for cutting down the plain wording of the Sixteenth Amendment 
in order to take away from the legislature a problem which it 
alone seems competent to solve. 

In the attempt to formulate a constitutional definition of in- 
come the Court has encountered some difficulties, due largely to 
the persistence of the conception of the Pollock case that an in- 
come tax is a direct tax. Ifa tax is on income which is not within 
the technical conception of income as the Supreme Court con- 
strues that term in the Sixteenth Amendment, it is a direct tax and 
void if unapportioned. This conception leads to constitutional 
difficulties in connection with taxing dividends which represent 
earnings or surplus accumulated before the effective date of the 
Sixteenth Amendment,® stock dividends,” and dividends, or the 
distribution of securities, as the result of a corporate reorganiza- 
tion.” The confusion that arose in this connection is too well 
known to require extended comment; anything less than an ex- 
tended analysis would be totally inadequate. It is noteworthy, 
however, that if the Court had been willing to sacrifice the con- 
ception of an income tax as a direct tax, which certainly was 
dictated by no obvious practical or logical necessity, the Pollock 
case would have been decided differently, there would have been 
no need for the Sixteenth Amendment, and the Court would have 
been spared the struggle of trying to formulate a judicial defini- 
tion of income. It is of course true that the Court might have felt 
called upon to prescribe some limitations upon an income tax, but 
if the conception of a direct tax had been limited to capitation 
taxes and property taxes, it would have been possible to adopt a 
much more latitudinarian attitude toward income, inasmuch as an 
unapportioned tax, other than a property or a capitation tax, 
would have been within the admitted sphere of Congressional 
power and the Court would have been free to leave the definition 
of income to the legislature. 

The judicial handling of the income tax has not been uniformly 


68 Lynch v. Turrish, 247 U. S. 221 (1918); Lynch v. Hornby, 247 U. S. 339 
(1918) ; Peabody v. Eisner, 247 U. S. 347 (1918). 

69 Eisner v. Macomber, 252 U. S. 189 (1920); cf. Towne v. Eisner, 245 U. S. 
418 (1918). 

7 United States v. Phellis, 257 U. S. 156 (1921); Rockefeller v. United States, 
257 U.S. 176 (1921); Cullinan v. Walker, 262 U. S. 134 (1923) ; Weiss v. Stearn, 
265 U.S. 242 (1924); Marr v. United States, 268 U. S. 536 (1925). 
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unhappy. With more intuitive good sense than flawless legal 
reasoning, the late Chief Justice White disposed of any legalistic 
objections to the graduated schedules and other necessary in- 
equalities of the income tax which might have been urged with 
some justice if the conception of the income tax as a direct tax had 
been pursued to its fullest implications.“ Capital gains were very 
properly held to be income, where a narrower conception would 
have led to a contrary conclusion.** And this same awareness of 
the practical needs of effective income taxation led to sustaining 
the tax to the donee upon appreciations to the subject matter of 
a gift while it was in the occupation of the donor.** The Court 
has also been willing to block evasions of income tax liability, both 
upon its own initiative, in the absence of explicit statutory pro- 
vision,“* and by upholding the constitutionality of provisions de- 
signed for this purpose by the legislature. Thus the constitution- 
ality of taxing the income of a revocable trust to the settlor of the 
trust has been upheld, whether power of revocation was to be 
exercised by the settlor alone “ or in conjunction with the trus- 
tee."* This tendency to put practical needs ahead of mere legal- 
ism finds, perhaps, its purest expression in a recent decision by 
Mr.: Justice Cardozo.* The question was whether Congress 
could constitutionally tax the income from an irrevocable trust 
created for the purpose of paying premiums on insurance policies 
on the life of the settlor, to the settlor. In language almost com- 
bative in its reproaches to artificial reasoning of a purely legalistic 
character, the former distinguished Chief Judge of the New York 
Court of Appeals justifies a good deal of what was expected of 
his appointment to the Supreme bench. Refusing explicitly to be 
guided by the conception of the legal title to the income produc- 
ing property, he points out the practical considerations which 
must motivate the Court in guarding the federal revenues against 
the wiles of the tax dodger and the sophistries of his attorney. 


71 Brushaber v. Union Pac. R. R., 240 U. S. 1 (1916) ; Stanton v. Baltic Mining 
Co., 240 U. S. 103 (1916). 76 Reinecke v. Smith, 288 U.S. 596 (1933). 

72 Merchant’s Loan & Trust Co. v. Smietanka, 255 U.S. 509 (1921). 

73 Taft v. Bowers, 278 U.S. 470 (1929). 

74 Lucas v. Earl, 281 U. S. 111 (1930). 

75 Corliss v. Bowers, 281 U. S. 376 (1930). 

77 Burnet v. Wells, 289 U. S. 670 (1933). See also DuPont v. Commissioner, 
289 U.S. 685 (1933). 
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In an early case — that is, early in view of the recency of most 
decisions upon the income tax — which is to a certain extent sui 
generis, the Court also upheld the constitutionality of a federal 
income tax upon net income derived mainly from exporting.” It 
is perhaps unfortunate that the Court did not take the occasion 
offered by this case to give the Sixteenth Amendment a liberal 
and natural construction by upholding the tax on the theory that 
under that amendment Congress has the power to tax income re- 
gardless of source. The tax was sustained on the theory that a 
tax upon net income from exporting is sufficiently removed from 
the process of exporting to escape burdening it unduly. While 
the result of this case is probably desirable, in that it sustains the 
general power of Congress to tax income, it was one of the links 
in the chain of cases which led to the narrow conception of the 
Sixteenth Amendment as a measure designed solely to relieve 
against apportionment. 

Strangely enough, it would appear that the Supreme Court has 
been rather realistic in dealing with the statutory trimmings of 
the income tax, which have usually been found constitutional. But 
in the more fundamental and far reaching problems raised by the 
tax the Court has been narrowly conceptualistic. The conception 
of the income tax as a direct tax and the confined construction of 
the Sixteenth Amendment seem to have done more to promote 
intricate legal conundrums than sensible practical results. _ 


B. The Estate Tax 


Constitutional difficulties in connection with the Federal Estate 
Tax may be best apprehended by a brief analysis of the legislative 
problem behind the statute. The simplest part of an estate or 
inheritance tax is the taxation of inheritance. Problems of a more 
perplexing tenor arise in defining the legitimate legislative ambit 
of the tax upon transfers which are not strictly testamentary. 
The history of the estate tax is a tale of unceasing hostilities be- 
tween the legislature and the conveyancers. There is a recog- 
nized distinction between tax avoidance and tax evasion. The 
lawyer may not advise his client to evade his taxes but he may 
show him how they can be avoided or, to use another common 


78 Peck & Co. v. Lowe, 247 U. S. 165 (1918). 
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euphemism, minimized. No sooner had the Federal Estate Tax 
engaged the attention of the profession than the more fertile- 
minded brethren busied themselves with circumventing its pro- 
visions by devices which had the substantial advantages of a testa- 
mentary disposition without the legal forms which would have 
subjected them to taxation. Although the first Federal Estate 
Tax anticipated this process to some extent, it was totally inade- 
quate to meet the inventive genius of the conveyancers. Conse- 
quently each succeeding tax contained broader provisions for 
taxing inter vivos transfers which might be substituted for a testa- 
mentary disposition. But merely providing for the future taxa- 
tion of such transfers would have left an interregnum between the 
passage of the acts when these transfers would be immune. To 
overcome this difficulty the provisions of the succeeding acts were 
usually retroactive, a practice which culminated finally in a gen- 
eral retroactive provision. To the conveyancer this seemed pe- 
culiarly unsportsmanlike. It is sadly disappointing to fix up an 
apparently air-tight tax-free transfer for a favored client only 
to have all one’s fine efforts nullified by an unsympathetic legis- 
lature. The lawyer took his grievances to court where he got 
some consolation, but probably less than he anticipated. 

The Federal Constitution does not contain a line about the 
scope of an estate tax, nor is there any explicit inhibition against 
retroactive taxation. However, modern jurists have bettered the 
admonition of Marshall not to forget that it is a constitution they 
are expounding. Constitutional law is readily expounded with- 
out any reliance upon the Constitution at all. To attack the 
retroactive features of the estate tax and the provisions for tax- 
ing inter vivos transfers the lawyers resorted to the due process 
clause and the contention that these taxes amounted to direct 
taxes which were void for lack of apportionment. The direct tax 
argument has been frequently urged but it seems never to have 
been crucial, although it has been occasionally mentioned by the 
Court. When particular provisions of the various acts have been 


79 Several district courts held that the tax upon dower and curtesy and their 
statutory equivalents was a direct tax and unconstitutional. Munroe v. United 
States, 10 F.(2d) 230 (D. Neb. 1925); Hibbard v. Crooks, 25 F.(2d) 896 (W. D. 
Mo. 1927); Waite v. United States, 29 F.(2d) 149 (W. D. Mo. 1927). But these 
cases were reversed by the Circuit Court of Appeals, and the constitutionality of 
such a tax seems unquestionable. United States v. Waite, 33 F.(2d) 567 (C. C. A. 
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declared unconstitutional this has been done in the name of due 
process. 

Due process of law in connection with the retroactive features 
of the tax seems to mean little more than that the tax must not 
offend unduly the sense of fairness of the Court. A tax upon a 
. living transfer which was irrevocable and entered into before the 
passage of any statute taxing such transfers was held to be so 
capricious as to deny due process in Nichols v. Coolidge. But 
where the transfer was not wholly beyond the recall of the trans- 
feror until his death, which was subsequent to the passage of the 
taxing act, this was held to be constitutional.** The formal logic 
of these decisions seems to be that where there is a possibility of 
recalling the transfer after the passage of the taxing act, the 
transfer is not completed until that power lapses and, therefore, 
the tax is prospective rather than retrospective. But the possi- 
bility of recall is really related to an underlying ideal of fairness. 
Thus in Coolidge v. Long,** for example, it was held that a suc- 
cession tax could not be imposed constitutionally upon an irrev- 
ocable transfer which reserved a life estate to the decedent, 
when the transfer was made before the passage of the taxing act, 
although the death of the decedent occurred subsequently. Still 
in this case there was an accrual of economic benefits upon the 
death of the transferor which would have sustained a succession 
tax if the original transfer had been made after the passage of the 
taxing statute.** Therefore it might well be argued, as, indeed, it 
was argued by Mr. Justice Roberts in a notable dissenting opin- 
ion, that the tax was prospective rather than retrospective, al- 
though the majority of the Court felt that the absence of a power 


8th, 1929), cert. denied, 278 U. S. 608 (1930); Allen v. Henggeler, 32 F.(2d) 69 
(C. C. A. 8th, 1929), cert. denied, 280 U. S. 594 (1929); United States v. Dietz, 
33 F.(2d) 576 (C. C. A. 8th, 1929); Crooks v. Loose, 36 F.(2d) 571 (C. C. A. 
8th, 1929); Nyberg v. United States, 66 Ct. of Cl. 153 (1928), cert. denied, 278 
U. S. 646 (1930). In Chase Nat. Bank v. United States, 278 U. S. 327 (1929), 
which sustained the constitutionality of the Federal Estate Tax upon insurance, 
one of the principal difficulties which the Court experienced was whether the tax 
was direct. However, this obstacle was successfully surmounted. 

80 274 U.S. 531 (1927). 

81 Reinecke v. Northern Trust Co., 278 U. S. 339 (1929). 

82 282 U.S. 582 (1931). 

83 Guaranty Trust Co. v. Blodgett, 287 U. S. 509 (1933). Cf. Griswold v. 
Helvering, 290 U.S. 56 (1933). 
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to recall the gift made the tax fatally retroactive. It would ap- 
pear that the conception of a testamentary transfer for the pur- 
pose of determining the constitutionality of a retroactive tax is 
narrower than the conception of a testamentary transfer for the 
purpose of determining the margin of taxable inter vivos transfers. 

It is quite possible that the Supreme Court is about to abandon 
a rigid recall test of the constitutionality of retroactive legisla- 
tion.** Aside from that possibility, however, the power to revoke 
the transfer seems to be more important to satisfy the somewhat 
inarticulate ideal of fairness rather than for its effect upon a 
technical suspension of a completed transfer. There is some 
injustice in taxing a man upon a transfer which was tax free at 
the time it was made, but if the transfer may be recalled after 
the passage of the tax, the fact that this is not done argues a 
degree of consent to the tax which mitigates its unfairness. The 
apparent inconsistency in holding that a shift of economic benefit 
is a testamentary transfer in determining the scope of succession 
tax, but that it is not such a transfer when the point at issue is the 
retroactivity of the tax is a strain upon strictly legalistic reason- 
ing. It is more explicable in view of the underlying consideration, 
which makes it appear less unjust to tax a man retroactively upon 
a defeasible transfer which he can rescind, thereby escaping the 
tax, than upon an indefeasible conveyance where he has retained 
no such power. 

Again, in spite of the decision in Nichols v. Coolidge that a 
retroactive estate tax upon an irrevocable transfer is unconstitu- 
tional, a limited form of retroactivity was approved in Milliken v. 
United States.’ An irrevocable transfer may be taxed under an 
estate tax statute passed after the making of the gift, if it was 
taxable under another statute at the time it was made. Or, to 
phrase the same proposition a trifle more concretely, an irrevo- 
cable transfer which was subject to some estate tax liability at the 
time it was made may be retroactively taxed at a higher rate under 
a later enactment. Although this seems somewhat inconsistent 
with Untermeyer v. Anderson,*° where it was held that a gift 


84 Third Nat. Bank & Trust Co. v. White, 287 U. S. 577 (1933). 
85 283 U.S.15 (1931); cf. Phillips v. Dime Trust & Safe Deposit Co., 284 U. S. 
160 (1931). 

86 246 U.S. 440 (1928) ; cf. Blodgett v. Holden, 275 U.S. 142 (1927). 
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made pending the passage of a gift tax could not be taxed under 
the gift tax statute, the rationale of the Milliken case seems to be 
that even though the tax is retroactive it is not so unfair as to be 
unconstitutional, since the taxpayer had warning that the transfer 
was not tax free. It is apparent, also, that any other decision 
would have been fatal to an orderly administration under the 
estate tax. The alternatives would be that the tax would have to 
be abandoned, or no new tax could be passed without keeping the 
earlier statutes intact for the purpose of taxing transfers made 
during the time the respective acts were in force. This would 
necessitate taxing parts of the same estate under different acts 
with the attendant administrative confusion. 

Due process of law is a large conception of indefinite outline. 
In general, however —if any generalization is really licit upon 
such a subject — the determinants behind this conception seem 
to lie in an evaluation of the competing claims of the individual to 
fair treatment and of the community to pass laws for the collec- 
tive benefit. Some such considerations seem to have motivated 
the Court in applying the due process requirement to the retroac- 
tive features of the Federal Estate Tax. 

The course of decision which has undertaken the definition of 
the scope of the estate tax has been less fortunate. A devitaliz- 
ing force in the law of taxation is the assumed necessity of formu- 
lating a conception of each type of tax which becomes a constitu- 
tional mandate limiting its effectiveness. This tendency took the 
form of a conception of the income tax as a direct tax subject to 
the constitutional limitation of apportionment, although the 
Court might just as readily have decided that it was an indirect 
tax subject to practically no restriction save a constitutional re- 
quirement of uniformity, which has been minimized to the vanish- 
ing point by construing it as a requirement of geographical uni- 
formity.** The scope of the estate tax has been circumscribed by 
requiring the tax to be on a “ testamentary ” transfer. Although 
this conception has received a latitudinarian construction so that 
it is satisfied by the accrual of benefits other than the technical 
vesting of legal title upon the death of the decedent,** and al- 
though it has been stretched to cover gifts made in contemplation 


87 Brushaber v. Union Pac. R. R., 240 U. S. 1 (1916). 
88 See, e.g., Tyler v. United States, 281 U.S. 497 (1930). 
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of death,** it is, also, largely responsible for the unfortunate 
decision in Heiner v. Donnan.*° 

The taxation of gifts in contemplation of death probably pre- 
sents the most vexing problem in death taxation from an adminis- 
trative viewpoint. Without some such provision the tax would 
easily be defeated. Therefore most of the state statutes, as well 
as the various federal acts, have included this provision. But, as 
Mr. Justice Stone points out in Heiner v. Donnan, it has been im- 
possible to administer this clause effectively in practice. Proof 
that a transfer was made in contemplation of death according to 
the current judicial criteria * involves establishing a secret mental 
state of a dead man. Each case must be examined on its own 
facts. A close case means protracted litigation, with more often 
than not a final decision adverse to the government. Rebuttable 
presumptions that a gift made within a certain time of the donor’s 
death were made in contemplation of death, while probably con- 
stitutional ** simply shift the burden of proof to the taxpayer — a 
burden which he seems amply able to discharge.** The most satis- 
factory expedient seems to be that which collided with the con- 
ceptualism of Heiner v. Donnan. From an administrative point 
of view, the obvious advantage of a conclusive presumption is that 
it makes the taxability of such dispositions turn upon something 
more tangible than a state of mind. It establishes a definite rule 
of thumb resting upon facts susceptible of exact ascertainment. 
But constitutional rights could not be so lightly treated. A trans- 
fer which was conclusively presumed to be in contemplation of 
death was not “ testamentary ” and, therefore, it could not be 
taxed under the Federal Estate Tax. The immediate consequence 
is the complicated gift tax in the 1932 Act, at best an awkward 
solution.** 

The Constitution does not say a word about estate taxes, or in 
any way require their scope to be limited to testamentary trans- 
fers, but the Supreme Court’s conception of such a tax is a tax 
upon a testamentary transfer and a rough reception awaits the 


89 Milliken v. United States, 283 U.S. 15 (1931); United States v. Wells, .83 

U.S. 102 (1931). 93 See, e.g., William L. Nevin, 16 B. T. A. 15 (1929). 
90 285 U. S. 312 (1932). 94 See Legis. (1932) 32 Cor. L. REv. 1205. 

91 United States v. Wells, 283 U.S. 102 (1931). 

92 Cf. Heiner v. Donnan, 285 U. S. 312 (1932). 
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legislative enactment which is bold enough to challenge that con- 
cept. It would seem that this process of formulating a rigid judi- 
cial conception of each type of tax which the legislature is bound 
to recognize lacks any constitutional basis and fails to subserve 
any utilitarian purpose. The scope and character of a tax might 
better be left to legislative competence. Unless a particular meas- 
ure transcends a definite constitutional limitation it should be 
sustained. It is admitted that Congress has power to impose both 
an estate tax * and a gift tax.°° The tax in Heiner v. Donnan was 
obviously one or the other. Why, therefore, should it not have 
been sustained without any elaborate inquiry into the precise na- 
ture of the tax? It is true, that the majority in Heiner v. Donnan 
explicitly considered the constitutionality of the tax as a gift tax 
and found that it resulted in an unreasonable and discriminatory 
classification, since only gifts made within two years of death were 
taxed. It seems at least possible, however, that this unreasonable 
classification resulted from the desire of the court to establish 
definite constitutional conceptions of an estate tax and a gift tax. 
If those conceptions had not been before the mind of the court it 
might have reasoned along lines somewhat like these: This is a 
tax which Congress admittedly has power to impose under the 
Constitution. The Court is not concerned with what kind of tax 
it is as long as Congress has power to impose it. Let the legisla- 
ture label its legislation as it chooses. If it wants to call a gift 
tax an estate tax, that is its business. The function of this Court 
is not to quibble with Congress over sub-titles but to see that the 
fundamental canons of fairness prescribed by the Constitution are 
not disregarded. There was a good administrative reason for im- 
posing this tax. It may result in hardship for some taxpayers, but 
the only legislative alternative, if we hold this tax unconstitutional, 
will be a general gift tax which will be hard to administer and re- 
sult in still greater burdens for the taxpayer. No system of taxa- 
tion can be perfectly just. Most large gifts made within two years 
of death are made in contemplation of death, and if occasionally 
a gift is taxed which is made from some other motive, this is sim- 
ply the occasional injustice which must occur in administering any 


95 New York Trust Co. v. Eisner, 256 U. S. 345 (1921). 
96 Bromley v. McCaughn, 280 U. S. 124 (1929). 


1934] CONSTITUTIONAL LAW OF TAXATION 659 


system of organized society. This, of course, may be treating con- 
stitutional rights lightly, but is it really constitutional rights which 
the Court disdains to treat lightly, or is it its own extra-constitu- 
tional conceptions of the nature of an estate tax? | 


V. CoNcLUSION 


Most of the conceptions of the law of taxation are spurious. 
This reflects less upon the integrity of the Supreme Court than 
upon the system which by slavish adherence to the basic myth 
makes the use of such tools desirable. Candor in constitutional 
decisions presupposes candid recognition of the nature of the con- 
stitutional process. As long as the tradition persists that conclu- 
sions in constitutional cases are deduced from definitely fore- 
ordained constitutional premises rather than the exigencies of 
clashing individual and public interests, the active factors in a 
tax decision must remain more or less veiled behind a sacerdotal 
conceptualism. It is tremendously important, however, for the 
lawyer to pierce this barrier; to lift the veil of premeditated hypoc- 
risy and come to grips with the active determinants behind the 
course of decision. 

A sympathetic perception, however, must also be invoked to 
discriminate between a genuine and a spurious conception. In in- 
terpreting the future attitude of the Court where a genuine con- 
ception is involved the method is usually that of the scholastic. In 
dealing with a spurious conception the appropriate mood is that of 
the realist. There is, however, no uniform solvent for all tax 
problems. The fabric of taxation is a curious pattern of practi- 
cality and metaphysic. The student who approaches the subject 
with a bit of each in his mental make-up will go further than either 
the strict fundamentalist or the rabid iconoclast. 


Charles L. B. Lowndes. 


GEORGETOWN LAw SCHOOL. 


{ 
\ 
| 
| 


HARVARD LAW REVIEW 


Published monthly, during the Academic Year, by Harvard Law Students 


SUBSCRIPTION PRICE $4.60 PER ANNUM 75 CENTS PER NUMBER 


Editorial Board 


Cuartes A. Horsxy, President ArtuHuR L. Doucan, Treasurer 

Ricuarp H. Demuta, Note Editor KENNETH C. Davis, Case Editor 

Davin RiesMAN, Jr., Legislation Editor Ray H. Linpman, Book Review Editor 

D. Netson ADAMS Harotp 

Rosert R. Bowlz WHITMAN Knapp 

Haroitp J. CoHen HERBERT FAIRFAX LEARY, JR. 

Mitton H. CoHEen Cartes H. Livencoop, Jr. 

Francis J. CROWLEY RicHarp P. Lorrus 

Joun F. Dootine, Jr. Rosert W. MESERVE 

Harmon DuNcOMBE Gasriet V. 

MALtvern B. FINKELSTEIN JosepH Jr. 

EvuGENE E. Forp Donatp L. RoBERTSON 

Mytes F. Grssons W. Crossy Roper, Jr. 

Hersert L. Hart Ryan 

James B. HorrMan OLiIver B. SCHWAB 

Hurst BENJAMIN R. SHUTE 

Epcar H. Kent D. Rosert THomas, JR. 
CornELIus W. WICKERSHAM, JR. 


CONTRIBUTORS TO THE FEBRUARY ISSUE 


Wi1am O. Dovctas, A.B., Whitman College, 1920, LL.B., Columbia, 
1925. Author of many articles on bankruptcy, receivership, and corporation 
finance. Member of the New York Bar. Sterling Professor of Law, Yale 
Law School. 

G. A.B., Harvard, 1924, LL.B., 1927. Author of The 
Paradox in Arbitration Law: Compulsion as Applied to a Voluntary Proceed- 
ing (1933) 46 Harv. L. Rev. 1258, and of articles in various other law re- 
views. Member of the Massachusetts Bar. 

Cartes L. B. Lownpes, A.B., Georgetown, 1923, LL.B., Harvard, 1926, 
$.J.D., 1931. Author of The Passing of Situs — Jurisdiction to Tax Shares 
of Corporate Stock (1932) 45 Harv. L. Rev. 777, and of articles in various 
other law reviews. Professor of Law in Georgetown University Law School. 


DonaLp Epwarp H. Laytin, and GerALtp BLUMBERG, third year 
students, Harvard Law School, contributors to Note and Legislation Depart- 
ments. 


CONSTITUTIONALITY OF MortcAGE RELIEF LEGISLATION: HOME 
Burtpinc & Loan Ass’N v. BLAISDELL. — Legislation for debtor relief, 
generally in the form of moratory statutes, has been an inevitable con- 
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comitant of every period of serious financial depression in this country.* 
With noteworthy consistency, however, these laws have no sooner been 
passed than they have been overthrown by the judiciary as unconstitu- 
tional encroachments upon private rights.? The past year found history 
in the process of reénactment. Mortgage relief statutes of one type or 
another were promulgated in twenty-five states; * again most of those 
which were reviewed by state courts of last resort were held invalid.* 
Last month, however, the Supreme Court rendered a decision in Home 
Building & Loan Ass’n v. Blaisdell ® which seems likely to bring this 
trend of precedent sharply to a halt. Forsaking its well-trodden path 
of more than a century,® the Court sustained the first of the new mort- 
gage moratory laws to meet its scrutiny, and in so doing announced an 
elastic concept of the contract clause which, if not newly formulated, at 
least received such unequivocal expression that it bids fair to revolu- 
tionize a tradition of constitutional interpretation. The importance 
which the Court itself attached to the case invites analysis of the ra- 
tionale of the decision in order to determine its probable bearing upon 
other moratory laws, and, in a larger sense, upon the emergency relief 
legislation as a whole. 

The statute involved in the decision was a comparatively cautious 
one. It authorized the Minnesota courts, upon application by the mort- 
gagor, to extend the existing one-year period of redemption from fore- 
closure sales for such time as was deemed equitable, but not beyond 
May 1, 1935. During this period the mortgagor was to apply the 
income or reasonable rental value of the property to the payment of 
taxes, insurance, interest, and the mortgage indebtedness. The dura- 
tion of the law was limited to two years, and it was to expire before that 
time if the emergency ceased. The Minnesota court admitted that the 
statute impaired the obligation of existing mortgages, but upheld 
it as a valid exercise of an emergency police power.’ The Supreme 
Court, on the other hand, made no such admission, but rather rested its 


1 See Feller, Moratory Legislation: A Comparative Study (1933) 46 Harv. L. 
REv. 1061, 1081-85. 

2 See notes 22, 23, 31, 37, infra. Constitutional objections are generally raised 
under the contract clause, which is, if anything, more stringent in its requirements 
than the due process clause. See Bunn, The Impairment of Contracts: Mortgage 
and Insurance Moratoria (1933) 1 Cut. L. REv. 249, 251. 

8 Arizona, Arkansas, California, Idaho, Illinois, Iowa, Kansas, Michigan, Minne- 
sota, Montana, Nebraska, New Hampshire, New Jersey, New York, North Carolina, 
North Dakota, Ohio, Oklahoma, Pennsylvania, South Carolina, South Dakota, 
Texas, Vermont, West Virginia, and Wisconsin. * 

4 See notes 38-43, infra. 

5 54 Sup. Ct. 231 (1934). 

6 The Supreme Court has consistently invalidated laws granting retroactive re- 
lief to debtors as violative of the contract clause. £.g., Sturges v. Crowninshield, 
4 Wheat. 122 (U. S. 1819) ; Bronson v. Kinzie, 1 How. 311 (U. S. 1843) ; Howard 
v. Bugbee, 24 How. 461 (U. S. 1860) ; Edwards v. Kearzey, 96 U.S. 595 (1877); 
Barnitz v. Beverly, 163 U. S. 118 (1896). But cf. Penniman’s Case, 103 U. S. 714 
(1880) ; Connecticut Mut. Life Ins. Co. v. Cushman, 108 U. S. 51 (1882). 

7 249 N. W. 334 (Minn. 1933), 249 N. W. 893 (Minn. 1933). 
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decision on the ground that laws altering existing contracts constitute 
an impairment within the meaning of the contract clause only if they 
are unreasonable in the light of the circumstances occasioning their 
enactment. Application of this “rule of reason ” was justified on the 
theory that all contracts are made subject to an implied reservation of 
the protective power of the state, and that therefore statutes which | 
validly exercise this reserved power, rather than impairing the obliga- 
tions of an existing contract, are comprehended within them. 

This interpretation, insofar as it presupposes that the contract clause 
is susceptible of a flexible construction, finds ample support in previous 
decisions of the Court. Despite the apparently unqualified prohibition 
embodied in this provision, it was early established that contract reme- 
dies could be somewhat modified,® even though ‘they could not be so 
changed as materially to affect the rights of the parties.? Obviously 
such a rule, phrased in terms of concepts no more definite than “ right ” 
and “remedy ”, makes the issue of validity turn upon the degree of 
alteration effected by the statute, and to this extent it indicates a recog- 
nition by the Court, despite dicta to the contrary,’® that the contract 
clause is subject to no absolute interpretation." 

This fundamental proposition has been confirmed and elaborated in 
two lines of decisions which, shown by the present decision to be logically 
interrelated, furnished the principal precedents for the majority opinion. 
The first group is composed of decisions sustaining various types of 
social and economic legislation under the police power despite the ob- 
jection that enforcement of the laws under attack would abrogate exist- 
ing contract obligations.’? It is true, as the dissent points out, that these 
cases can be distinguished. The statutes there considered were directed 
to the general public welfare and only incidentally frustrated existing 
contracts by rendering their performance illegal, whereas in the instant 
case an indubitably valid contract is directly “ appropriated,” solely 
because its enforcement under present conditions is deemed by the 


8 See Sturges v. Crowninshield, 4 Wheat. 122, 200 (U. S. 1819); Bronson v. 
Kinzie, 1 How. 311, 315 (U.S. 1843). 

® See Green v. Biddle, 8 Wheat. 1, 17 (U. S. 1823) ; Bronson v. Kinzie, 1 How. 
311, 316-17 (U. S. 1843) ; McCracken v. Hayward, 2 How. 608, 612 (U. S. 1844); 
Curran v. Arkansas, 15 How. 304, 319 (U. S. 1853). 

10 See Green v. Biddle, 8 Wheat. 1, 84 (U. S. 1823) ; Planters’ Bank v. Sharp, 6 
How. 301, 327 (U.S. 1848). 

11 See Antoni v. Greenhow, 107 U. S. 769, 775 (1882); Feller, supra note 1, at 
1070; Bunn, supra note 2, at 254. 

12 Contracts between individuals: Manigault v. Springs, 199 U. S. 473 (1905) 
(contract to give clear passage up creek abrogated by statute authorizing dam to 
drain lowlands) ; Hudson County Water Co. v. McCarter, 209 U. S. 349 (1908) 
(performance of contract to export water from state made illegal); Union Dry 
Goods Co. v. Georgia Public Service Corp., 248 U. S. 372 (1919) (alteration of rate 
contract between power company and consumer) ; see HALL, Cases ON CONSTITU- 
TIONAL Law (1926) 854-56, notes. Contracts between state and individual: Beer 
Co. v. Massachusetts, 97 U. S. 25 (1877) (liquor charter) ; Stone v. Mississippi, 101 
U. S. 814 (1879) (lottery charter) ; see HALL, op. cit. supra, at 857-77. 
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legislature to be an economic evil.’* But this distinction, while of con- 
siderable weight, does not destroy the relevancy of the earlier decisions. 
By establishing that the prohibition against impairment of contract 
obligations is qualified by the police power of the states, they serve to 
narrow the issue in the present case to the question of whether the 
statute is a valid exercise of the police power; that is, whether it is 
“addressed to a legitimate end ” and is reasonably appropriate to that 
end." 

In resolving this issue in favor of the validity of the statute, the Court 
relied upon the hitherto vaguely defined “ emergency ” doctrine, formu- 
lated in the famous Rent cases.1® Legislation suspending landlords’ 
actions to recover possession of leased premises during a serious housing 
shortage was there upheld as reasonably necessary to deal with what 
was deemed an emergency situation. To the contention, urged in 
Marcus Brown Holding Co., Inc. v. Feldman,'* that these housing laws 
contravened the contract clause, the Court, through Mr. Justice Holmes, 
gave only the cryptic answer that “ contracts are made subject to this 
exercise of the [police] power of the State when otherwise justified. . . .” 
In the instant case, although the same answer is in effect given to the 
same contention, the relationship between emergency and constitutional 
limitations is far more clearly enunciated: emergency does not justify 
the suspension of constitutional restrictions,’? but it is a factor to be 
considered in determining whether or not they have been violated. 
Applying this rule to the mortgage moratorium law, the Court found 
that the desperate plight of mortgagors was so inimical to the general 
welfare as to justify drastic relief legislation..* The statute, because 
curtailing the rights of the mortgagee to no greater extent than reason- 
ably necessary to furnish this relief, is a valid exercise of the police 
power during the emergency; consequently, the alteration of contracts 
which it effects is within the reserved power of the states and, under the 
doctrine of the first group of cases heretofore discussed, does not con- 
stitute an impairment. This application of the emergency doctrine 


13 See 54 Sup. Ct. 231, 239-40, 253-54 (1934). The answer of the majority to 
the distinction contended for is: (1) that whether contracts are incidentally or di- 
rectly affected is immaterial, the true question being one of reasonableness; (2) that 
a differentiation between clearly valid contracts and contracts inherently subject to 
legislative invalidation as per se hostile to public interests assumes the issue. 

14 See Home Bldg. & Loan Ass’n v. Blaisdell, 54 Sup. Ct. 231, 242 (1934). 

15 Block v. Hirsh, 256 U. S. 135 (1921); Marcus Brown Holding Co., Inc. v. 
Feldman, 256 U. S. 170 (1921); Edgar A. Levy Leasing Co., Inc. v. Siegel, 258 
U.S. 242 (1922) ; People ex rel. Durham Realty Corp. v. La Fetra, 230 N. Y. 429, 
130 N. E. 601 (1921) ; Guttag v. Shatzkin, 230 N. Y. 647, 130 N. E. 929 (1921). 

16 256 U.S. 170, 198 (1921). 

17 See Ex parte Milligan, 4 Wall. 2, 120 (U.S. 1866). That the Rent cases have 
been taken to mean that emergency might justify a law impairing the obligation of 
contracts is illustrated by the opinion of the Supreme Court of Minnesota in the 
Blaisdell case. See 249 N. W. 334 (Minn. 1933). Compare Lingo Lumber Co. v. 
Hayes, 64 S. W.(2d) 835 (Tex. Civ. App. 1933). 

18 See Note (1933) 47 Harv. L. REv. 299. 
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to support a moratory statute marks a significant advance beyond the 
Rent cases in view of the fact that the contract clause was written into 
the Constitution for the specific purpose of preventing the enactment, 
during times of financial stress, of just such debtor relief legislation.’® 
It is clear that the validity of other recent mortgage legislation must 
be reconsidered in the light of the Blaisdell decision. This legislation 
falls into two general classes.” The first, consisting of moratory laws, 
is designed to prevent the sacrifice of property at depression prices and 
to relieve the mortgagor of pressure for payment until such time as he 
may better be able to meet his indebtedness. Several of these statutes, 
which, like that involved in the Blaisdell case, provide for an extension 
of the period of redemption from sale,** were enacted in defiance of an 
almost unanimous group of Supreme Court ** and state decisions.”* 
The others, embodying various provisions for dilatory pleading,** con- 
tinuances,”° restraint *° or suspension of proceedings,”’ delay of trial or 
judgment,”* postponement of sale,?® and prolongation of the period to 
( 


19 See Home Bldg. & Loan Ass’n v. Blaisdell, 54 Sup. Ct. 231, 245-50 (1934); 
Ogden v. Saunders, 12 Wheat. 213, 354-55 (U. S. 1827); Edwards v. Kearzey, 96 
U. S. 595, 604-07 (1877); State v. Carew, 13 Rich. L. 498, 521-23 (S. C. 1866); 
WarrEN, THE MAKING OF THE CONSTITUTION (1928) 552-57. 

20 See Note (1933) 47 Harv. L. REv. 299, 300-02. A subsidiary type of statute 
provides that mortgages with power of sale, ordinarily foreclosed by advertisement, 
shall, upon application by the mortgagor, be foreclosed only by action. See Mich. 
Acts 1933, no. 98, § 3; S. D. Laws 1933, c. 135; cf. N. D. Laws 1933, c. 158. The 
South Dakota law was held to effect a mere change of remedy in State ex rel. North- 
western Mut. Life Ins. Co. v. Circuit Court, 249 N. W. 631 (S. D. 1933). But cf. 
Fisher v. Green, 142 Ill. 80, 31 N. E. 172 (1892). 

21 Blanket extensions: Kan. Laws 1933, c. 232; N. D. Laws 1933, c. 157; S. D. 
Laws 1933, c. 137; cf. Wis. Laws Spec. Sess. 1931, c. 29, § 7. Discretionary ex- 
tensions: Minn. Laws 1933, c. 339, pt. I, § 4; cf. Iowa Laws 1933, c. 179. 

22 Bronson v. Kinzie, 1 How. 311 (U. S. 1843); Howard v. Bugbee, 24 How. 
461 (U. S. 1860) ; Barnitz v. Beverly, 163 U.S. 118 ’(1896). The statutes involved 
in these cases were enacted during periods of financial crisis. Mr. Chief Justice 
Hughes, for the majority, distinguishes them on the ground that they contained 
no adequate provisions to safeguard the interests of the mortgagee-purchaser dur- 
ing the extended period, but admits that the decisions went on broader grounds. 

23 Haynes v. Tredway, 133 Cal. 400, 65 Pac. 892 (1901) ; Wilder v. Campbell, 
4 Idaho 695, 43 Pac. 677 (1896) ; State ex rel. Thomas Cruse Sav. Bank v. Gilliam, 
18 Mont. 109, 45 Pac. 661 (1896), rev’g 18 Mont. 94, 44 Pac. 394 (1896); 
Bremen Mining & Milling Co. v. Bremen, 13 N. M. 111, 79 Pac. 806 (1905); see 
Notes (1919) 1 A. L. R. 143, (1925) 38 id. 229. But cf. Iverson v. Shorter, 9 
Ala. 713 (1846); Stone v. Bassett, 4 Minn. 298 (1860). 

24 Ark. Acts 1933, no. 21, §1; Harlow’s Okla. Laws 1933, c. 56, § 13; cf. N. D. 
Laws 1933, c. 99, §1. Earlier statutes of this type were held constitutional in 
Holloway v. Sherman, 12, lowa 282 (1861) ; Von Baumbach v. Bade, 9 Wis. 559 
(1859). But cf. Johnson v. Winslow, 64 N. C. 27 (1870). 

25 Ariz. Laws 1933, c. 29; Iowa Laws 1933, c. 182; Mich. Acts 1933, no. 98; 
Harlow’s Okla. Laws 1933, c. 56, §§ 2, 3; Tex. Laws 1933, c. 102. 

26 Mont. Laws 1933, c. 116; Ohio Laws 1933, 227-28. 

27 Til. Laws 1933, 649-50; N. Y. Laws 1933, ¢. 793. 

28 N. D. Laws 1933, c. 99; Harlow’s Okla. Laws 1933, c. 56, § 1. 

29 Such provisions take two forms. Some are short blanket postponements of 
sale. Cal. Laws 1933, cc. 30, 263, 1057; Tex. Laws 1933, cc. 17, 59, 105. Others 
vest more or less discretion in the courts to delay the date of sale. Ark. Acts 1933; 
no. 21, §3; Minn. Laws 1933, c. 339, pt. I, $2; éd., pt. II, §2; Neb. Laws 1933, 
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redeem before foreclosure,*° are likewise only modern repercussions of 
a long line of generally unsuccessful stay laws.*1 The second group 
of statutes is intended to relieve the mortgagor of the undue burden cast 
upon him by lack of competitive bidding at foreclosure sales, which 
enables the mortgagee to bid in the property at a nominal figure and at 
the same time obtain a large deficiency judgment. Some of these laws 
direct the courts to fix an upset price in advance of sale,* to refuse con- 
firmation if a fair price has not been bid ** or else to deduct the fair 
value of the mortgaged property from the amount of the deficiency 
decree; ** the others curtail *° and in some instances even entirely abolish 
deficiency judgments.*® While direct precedent against these laws is 
not so plentiful as in the case of moratoria, there are yet numerous 
decisions and dicta adverse to their constitutionality.*” 

With such a background of ill success, it is not surprising that several 
of the recent relief laws have already been held invalid by the state 
courts.*® Survivals have been few: the Blaisdell statute, another Minne- 


c. 65; N. H. Laws 1933, c. 161, §§ 3-8; N. C. Pub. Laws 1933, c. 275, §1; Ohio 
Laws 1933, 227-28; Pa. Laws 1933, no. 137; Wis. Laws 1933, cc. 11, 125; cf. Minn 
Laws 1933, C. 44 (postponement by sheriff). 

© N. H. Laws 1933, c. 161, §§ 9-11; Vt. Acts 1933, no. 30, § 3. 

a1 Daniels v. Tearney, 102 U. S. 415 (1880); Phinney v. Phinney, 81 Me. 450 
(1889) ; Barnes v. Barnes, 8 Jones 366 (N. C. 1861); Taylor v. Stearns, 18 Gratt. 
244 (Va. 1868); Swinburne v. Mills, 17 Wash. 611, 50 Pac. 489 (1897). Contra: 
Ex parte Pollard, 40 Ala. 77 (1866) ; Chadwick v. Moore, 8 W. & S. 49 (Pa. 1844). 
An extensive collection of authorities will be found in Feller, supra note 1, at 
1081-85. 

32 Kan. Laws 1933, c. 218; Mich. Acts 1933, no. 229; cf. N. C. Pub. Laws 1933, 
c. 275, § 2; W. Va. Laws 1933, c. 34; Wis. Laws 1933, c. 13. 

83 Ark. Acts 1933, no. 21, § 4, no. 57, $8 3, 4; Kan. Laws 1933, c. 218; Minn. 
Laws 1933, c. 339, pt. I, $3; Neb. Laws 1933, c. 45; W. Va. Laws 1933, c. 34; cf. 
N. C. Pub. Laws 1933, c. 275, §§ 1, 2. 

34 Cal. Laws 1933, cc. 642, 793; Idaho Laws 1933, c. 150; N. J. Laws 1933, c. 
82; N. Y. Laws 1933, c. 794; N. C. Pub. Laws 1933, c. 275, $3; S. C. Acts 1933, 
no. 264; Tex. Laws 1933, c. 92. Kan. Laws 1933, c. 218, authorizes the court to 
require deduction of fair value as a condition of confirmation. Compare Neb. 
Laws 1933, ¢. 45, providing that confirmation may be conditioned upon such terms 
as may be equitable. 

85 Ariz. Laws 1933, c. 88. Several statutes drastically limit the period in which 
deficiency actions may be brought. Cal. Laws 1933, c. 790; N. C. Pub. Laws 1933, 
c. 529; N. J. Laws 1933, c. 82; Tex. Laws 1933, c. 92. 

36 Ark. Acts 1933, no. 57, §$ 1, 2; Neb. Laws 1933, c. 41; N. D. Laws 1933, 
c. 155; cf. Cal. Laws 1933, c. 642. 

37 Statutes requiring foreclosed property to be bid in at an appraised valuation 
or fraction thereof have generally been held unconstitutional with reference to 
existing mortgages. Bronson v. Kinzie, 1 How. 311 (U. S. 1843); McCracken v. 
Hayward, 2 How. 608 (U. S. 1844); Gantly’s Lessee v. Ewing, 3 How. 707 (U. S. 
1845); Swinburne v. Mills, 17 Wash. 611, 50 Pac. 489 (1897): Contra: Catlin 
v. Munger, 1 Tex. 598 (1846). On abolishing deficiency judgments, see Burrows v. 
Vanderbergh, 69 Neb. 43, 95 N. W. 57 (1903); cf. Barnitz v. Beverly, 163 U. S. 
118, 130 (1896). 

38 Decisions other than those by state courts of final appeal have been numer- 
ous. The New York moratorium on principal defaults has been held constitutional 
by lower courts of that state. McCarty v. Prudence-Bonds Corp., 149 Misc. 13, 
266 N. Y. Supp. 629 (1933) ; Sherwin v. Jonas, 149 Misc. 481, 267 N. Y. Supp. 759 
(1933). The divisions of the Texas Civil Court of Appeals have split on the con- 
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sota law postponing foreclosure sales,*® and an Oklahoma statute au- 
thorizing discretionary continuances.*® Among the fatalities are num- 
bered the Oklahoma delayed pleading law,*! the North Dakota provision 
for extending the period of redemption,*® and the Arkansas and New 
Jersey deficiency relief statutes.** That the Blaisdell case will be of 
considerable weight in changing this course of decision seems obvious. 
Yet it by no means forecloses all problems of constitutionality; under 
its test of reasonableness, the validity of any particular statute may 
hinge on any one of a number of possible variations in detail. Here it 
is only feasible to point out well-marked lines of variation and suggest 
the differences in result which may follow.** 

In the first place, if the emergency doctrine is to be looked to for the 
justification of a relief statute, a limitation of its duration to the 
emergency period seems essential.*® Absence of such a restriction has 
already proved a factor in the overthrow of the New Jersey legislation.*® 
Similarly, statutes restricted in operation to farm and home fore- 
closures,‘? which present the most vital social problem, have a better 
chance of survival than others.** In the second place, the interference 
with existing contracts must not exceed that necessitated by the emer- 
gency. Thus the courts may well make a distinction between a total 


stitutionality of Tex. Acts 1933, c. 102. Holding it constitutional are Lingo Lumber 
Co. v. Hayes, 64 S. W.(2d) 835 (1933), and Beaumont Petroleum Syndicate v. 
Broussard, 64 S. W.(2d) 993 (1933); holding it unconstitutional are Life Ins. Co. 
of Virginia v. Sanders, 62 S. W.(2d) 348 (1933), and Murphy v. Phillips, 63 
S. W.(2d) 404 (1933). Idaho Laws 1933, c. 124, authorizing the governor to de- 
clare legal holidays limited to designated businesses and activities, was held uncon- 
stitutional in respect to mortgage foreclosures in Alliance Trust Co. v. 

(D. Idaho 1933), U. S. L. Week, Dec. 19, 1933, at 9. 

39 State ex rel. Lichtscheidl v. Moeller, 249 N. W. 330 (Minn. 1933). 

40 Oklahoma ex rel. Roth v. Waterfield (Okla. Sup. Ct.), U. S. L. Week, Oct. 
24, 1933, at 8. ; 

41 Oklahoma ex rel. Roth v. Waterfield (Okla. Sup. Ct.), U. S. L. Week, Oct. 24, 
1933, at 8. Cf. Oklahoma ex rel. Osage County Savings & Loan Ass’n v. Worten 
(Okla. Sup. Ct.), U. S. L. Week, Oct. 24, 1933, at 8. 

42 State ex rel. Cleveringa v. Klein, 249 N. W. 118 (N. D. 1933). 

43 Adams v. Spillyards, 61 S. W.(2d) 686 (Ark. 1933) (abolishing deficiency 
judgments); Vanderbilt v. Brunton Piano Co., 111 N. J. L. 596, 169 Atl. 177 
(1933) (deducting fair value of property in determining deficiency). 

44 Cf. Feller, supra note 1, at 1067-74; Bunn, supra note 2, passim; Small, The 
Legality of State Legislation for Debtors’ Relief (1933) 11 N. Y. U. L. Q. Rev. 183; 
Note (1933) 27 Inv. L. Rev. 799; Comments (1933) 32 Micu. L. Rev. 71; (1933) 
42 YALE L. J. 1236, 1239--42. ; 

45 See Block v. Hirsh, 256 U. S. 135, 157 (1921); cf. Chastleton Corp. v. Sin- 
clair, 264 U. S. 543 (1924). Practically ali of the moratory laws are of limited 
duration. See, e.g., lowa Laws 1933, cc. 179, § 5, 182, § 5; N. H. Laws 1933, c. 161, 
§§ 23-24. But see Ark. Acts 1933, no. 21. The deficiency relief statutes, however, 
are not generally so limited. See, e.g., Neb. Laws 1933, c. 41; Tex. Laws 1933, Cc. 92. 
But see N. Y. Laws 1933, c. 794. 

46 Vanderbilt v. Brunton Piano Co., 111 N. J. L. 596, 169 Atl. 177 (1933); 
cf. Sherwin v. Jonas, 149 Misc. 481, 483, 267 N. Y. Supp. 759, 761 (1933); Beau- 
— Petroleum Syndicate v. Broussard, 64 S. W.(2d) 993, 1001 (Tex. Civ. App. 
1933). 
47 Cal. Laws 1933, c. 30; Ill. Laws 1933, 649-50; Minn. Laws 1933, c. 339, 
pt. II; N. D. Laws 1933, c. 99; Pa. Laws 1933, no. 137; Wis. Laws 1933, c. 11. 

48 See Vanderbilt v. Brunton Piano Co., 111 N. J. L. 596, 603, 169 Atl. 177, 180 
(1933) ; cf. Grace v. Lichtscheidl, 249 N. W. 672 (Minn. 1933). 
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abolition of deficiency judgments and a mere extension of the redemp- 
tion period, since the condition engrafted upon the mortgage contract 
by the latter type of statute does not substantially differ from that 
originally imposed by courts of equity in creating the equity of re- 
demption.*® Again, moratoria limited to a reasonable and definite 
time,°° and those applicable to principal defaults only,®* are apt to re- 
ceive more favorable treatment than stays which are not so restrict 

Provisions for safeguarding the mortgagee’s interests against waste of 
the property or misapplication of the income during the period of ex- 
tension ** may prove persuasive,** and provision for compensation to 
him for the delay he suffers may well be decisive.®*» The Blaisdell de- 
cision turns largely on the requirement that the mortgagor pay rent 
during the period he is in possession under the extension,®® and absence 
of such a provision was influential in leading the North Dakota court 
to declare a somewhat similar statute unconstitutional.®’ Finally, those 
statutes which vest in the courts the power of administering discretion- 
ary relief with due regard to the equities of both mortgagor and mort- 


49 See Home Bldg. & Loan Ass’n v. Blaisdell, 54 Sup. Ct. 231, 243 (1934). Cf. 
Heyward v. Judd, 4 Minn. 483, 491-93 (1860) ; Coxe’s Ex’r v. Martin, 44 Pa. 322, 
325 (1863). Kan. Laws 1933, c. 218, is phrased to be “declaratory of equity 
powers now existent.” 

50 Cf. State ex rel. Lichtscheidl v. Moeller, 249 N. W. 330, 332-33 (Minn. 1933) ; 
Beaumont Petroleum Syndicate v. Broussard, 64 S. W.(2d) 993, 999 (Tex. Civ. 
App. 1933). Stays of indefinite duration have uniformly been held invalid in the 
past. Daniels v. Tearney, 102 U.S. 415 (1880); Sliosberg v. New York Life Ins. 
Co., 244 N. Y. 482, 155 N. E. 749 (1927), cert. denied, 275 U.S. 526 (1927) ; Clark 
v. Martin, 3 Grant’s Cas. 393 (Pa. 1863), with which compare Breitenbach v. Bush, 
44 Pa. 313 (1863). 

51 Cal. Laws 1933, cc. 263, 1057; N. Y. Laws 1933, c. 793; Ohio Laws 1933, 
227-28; cf. Harlow’s Okla. Laws 1933, c. 56, § 3; Wis. Laws 1933, c. 125. 

52 On moratoria on principal payments, see two New York cases cited in oe 
38, supra. Cf. Oklahoma ex rel. Roth v. Waterfield (Okla. Sup. Ct.), U. S. L. 
pe Oct. 24, 1933, at 8. But cf. Hollister v. Donahoe, 11 S. D. 497, 78 N. W. 959 

1899). 

53 Such provisions are embodied in more or less explicit directions to the court 
to condition orders of stay as is deemed equitable, especially with regard to preser- 
vation of the property and fair application of the income or rental value. E.g., 
Mich. Acts 1933, no. 98; Minn. Laws 1933, c. 339, pt. I, §4; Mont. Laws 1933, 
c. 116, §3; Neb. Laws 1933, c. 65; Harlow’s 1933, 56, §§ 2-4; cf. 
Kan. Laws 1933, C. 232, § 3; N. Y. Laws 1933, c. 

54 In Oklahoma ex rel. Roth v. Waterfield (Okin. Sup. Ct.), U. S. L. Week, 
Oct. 24, 1933, at 8, opposite results were reached as to the constitutionality of two 
different sections of the same statute, largely because of the presence of protective 
and compensatory provisions in the valid part, and the absence of them in the 
other. Cf. Beaumont Petroleum Syndicate v. Broussard, 64 S. W.(2d) 993, toor 
(Tex. Civ. App. 1933) ; Lingo Lumber Co. v. Hayes, 64 S. W.(2d) 835, 839 (Tex. 
= — But cf. Murphy v. Phillips, 63 S. W.(2d) 404, 406 (Tex. Civ. 

Pp. 1933)- 

55 More or less explicit compensatory provisions are embodied in the statutes 
cited in note 53, supra. Cf. N. C. Pub. Laws 1933, c. 275, $$ 1, 2 (indemnity bond 
required). Noticeably lacking in such provisions are Kan. Laws 1933, c. 232; N. D. 
Laws 1933, c. 157; S. D. Laws 1933, c. 137. 

56 See Home Bldg. & Loan Ass’n v. Blaisdell, 54 Sup. Ct. 231, 238, 243 (1934). 

57 State ex rel. Cleveringa v. Klein, 249 N. W. 118 (N. D. 1933); cf. State ex rel. 
German Savings & Loan Soc. v. Sears, 43 Pac. 482, 485-86 (Ore. 1896), rev’d on 
rehearing, 29 Ore. 580, 46 Pac. 785 (1896). 
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gagee °* may be considered more reasonable *® than those which provide 
for unconditional extensions ®° or prescribe inflexible rules for deficiency 
determination." 

The Blaisdell decision, however, has a significance much broader than 
that referable to its immediate effect upon moratory legislation. As has 
been pointed out, the contract clause was inserted in the Constitution 
with the object of preventing emergency stay laws. When Mr. Justice 
Sutherland, speaking for the dissent, protests that “It cannot legiti- 
mately be urged that conditions which produced the rule may now be 
invoked to destroy it,” ® his logic is answerable only on one assumption: 
that the Constitution is a document of content so adjustable to changing 
conditions that its modern application may involve an entire reversal 
of the meaning it bore to its framers. How far such a doctrine is a 
product of the moment, and how far the Supreme Court will subscribe 
to it as a general precept of constitutional interpretation, remains yet 
to be seen. For while the preservation of a venerable code as a living 
rule of conduct requires some growth and adaptation by judicial ex- 
position,®* the evolution of a doctrine to the point where it deserts the 
very roots of its inception is a far more significant matter. 

In its second broader aspect, the decision marks the climax of a 
“ growing appreciation of public needs and of the necessity of finding 
ground for a rational compromise between individual rights and public 
welfare.” °* The strong stand taken by the majority of the bench in 
rationalizing a constitutional limitation to subserve what it deems the 
requirements of an increasingly complex economic structure is not to be 
discounted in face of the cry of the dissent that the Constitution “ does 
not mean one thing at one time and an entirely different thing at an- 
other time.” °° Upon future adherence to their attitude by the majority 
members of the Court depends the ultimate salvation of the emergency 
legislation on which the hopes of the present Administration are based.** 


58 See, e.g., N. H. Laws 1933, c. 161; Vt. Acts 1933, no. 30, §3; cf. statutes 
cited in notes 21, 29, supra. Wis. Laws 1933, c. 15, provides for the establishment 
of local administrative boards to mediate between mortgagor and mortgagee. 

59 See Oklahoma ex rel. Roth v. Waterfield (Okla. Sup. Ct.), U. S. L. Week, 
Oct. 24, 1933, at 8; cf. Cutts & Johnson v. Hardee, 38 Ga. 350 (1868). But cf. 
Burt v. Williams, 24 Ark. 91 (1862). It has previously been suggested in this 
Review that such statutes are desirable on grounds of policy. See Note (1933) 
47 Harv. L. REv. 299, 306-07. 

60 See statutes cited in notes 21, 29, supra; cf. State ex rel. Cleveringa v. Klein, 
249 N. W. 118 (N. D. 1933) ; Oklahoma ex rel. Roth v. Waterfield (Okla. Sup. Ct.), 
U. S. L. Week, Oct. 24, 1933, at 8. 

61 See statutes cited in note 34, supra; cf. Vanderbilt v. Brunton Piano Co., 111 
N. J. L. 496, 169 Atl. 177 (1933). 

62 See Home Bldg. & Loan Ass’n v. Blaisdell, 54 Sup. Ct. 231, 252 (1934). 

68 Cf, Frankfurter, Mr. Justice Holmes and the Constitution (1927) 41 Harv. 
L. REV. 121, 123-34. 

64 See Home Bldg. & Loan Ass’n v. Blaisdell, 54 Sup. Ct. 231, 241 (1934). 

65 See id. at 244. 

86 Cf. Some Legal Aspects of the National Industrial Recovery Act (1933) 47 
Harv. L. Rev. 85. 
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IncomME Tax AccouNTING: BusINESs EXPENSE OR CAPITAL OUT- 
LAy. — Income tax cases afford a multitude of particular distinctions 
between capital outlay and business expense. Without careful collation, 
however, they seem to furnish no uniform standard for accounting 
practice. The Revenue Act, although using these categories for the 
computation of net income, does not sharply delimit them.’ In this 
respect Sections 22 and 23 merely define the income taxed as the revenue 
left after deducting ordinary and necessary business expenses, and after 
making a reasonable allowance for the exhaustion, obsolescence, and 
wear and tear of business property; Section 24 forbids the deduction 
of money spent to improve, restore, or add to capital equipment.” But 
it is probable that these provisions of the Act do not comprehend all 
capital expenditures and business expenses; there may be outlay es- 
sentially capital in kind not mentioned in Section 24 and yet not 
deductible, and there may, conversely, be operating outlay which is 
neither necessary nor ordinary enough to be deducted as business 
expense.* 

A basic obstacle to the classification of such outlay turns on the 
definition of capital. The theory of accountants and of the Act is that 
it should be treated as principal, a mathematical investment figure not 
to be impaired; this presupposes, of course, that the gradual natural 
exhaustion of physical plant must be compensated by reserves out of 
current revenue before a true income figure can be arrived at.5 An- 
alyzed, this view of capital must regard the initial cost of plant as a 
deferred charge to operating expense.® Thus, if arbitrary accounting 


1 See 47 Stat. 178-84 (1932), 26 U.S. C. Supp. VI §§ 21-24 (1932). 

2 Section 23 provides for the deduction of “ (a) Expenses. — All the ordinary 
and necessary expenses paid or incurred during the taxable year in carrying on any 
trade or business ... (k) Depreciation. —A reasonable allowance for the ex- 
haustion, wear and tear of property used in the trade or business, including a rea- 
sonable allowance for obsolescence. .. .” 47 STAT. 179, 181 (1932), 26 U.S. C. 
Supp. VI § 23(a),(k) (1932). Section 24 forbids the deduction of “ (2) Any 
amount paid out for new buildings or for permanent improvements or betterments 
made to increase the value of any property or estate; (3) Any amount expended in 
restoring property or in making good the exhaustion thereof for which an allowance 
made... .” 47 STAT. 183 (1932), 26 U.S. C. Supp. VI § 24(a) (2), 

3) (1932). 

8 E.g., Newspaper Printing Co. v. Commissioner, 56 F.(2d) 125 (C. C. A. 3d, 
1932) (good will); Meredith Publishing Co. v. Commissioner, 64 F.(2d) 890 
(C. C. A. 8th, 1933) (circulation structure of magazine). 

4 Welch v. Helvering, 290 U. S. 111 (1933) (emphasizing the requirement that 
the expenditure be ordinary) ; Dome Mines, Ltd., 20 B. T. A. 377 (1930). 

5 See Dickinson, ACCOUNTING PRACTICE AND PROCEDURE (1918) 159 et seq.; 
Eaton, HANDBOOK OF RAILROAD EXPENSES (1913) 2; Richmond, Accounting for 
Capital Assets (1927) N. A. C. A. BULL. 1021, 1026; cf. Isaacs, Principal — Quantum 
or Res? (1933) 46 Harv. L. Rev. 776. This is the theory of Section 23(k) of the 
Revenue Act and of U. S. Treas. Reg. 77, Arts. 201-10 (1933). But cf. Strat- 
ton’s Independence, Ltd. v. Howbert, 231 U. S. 399 (1913), (1914) 27 Harv. L. 
Rev. 289; Von Baumbach v. Sargent Land Co., 242 U. S. 503 (1917). Compare 
Doyle v. Mitchell Bros. Co., 247 U. S. 179 (1918). 

6 See DICKINSON, op. cit. supra note 5, at 155; Kester, ADVANCED ACCOUNTING 
(3d ed. 1933) 18; cf. Eaton, loc. cit. supra note 5; United States v. Ludey, 274 
U.S. 295, 301 (1927). 
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periods are disregarded,’ capital costs do not differ in nature from cur- 
rent business expenses; both are merely present monetary expenditure 
for the production of future income. So conceived, the capital or ex- 
pense problem narrows to an inquiry whether any particular outlay shall 
be charged entirely to the income received during the fiscal period in 
which the expenditure is made, or charged rather to the income of many 
accounting periods through depreciation allowances. A logical solution 
would seem to be that the cost of equipment, the usefulness of which 
does not extend beyond the accounting period, should be charged entirely 
to the revenue of that period, and for tax purposes deducted as a busi- 
ness expense, while the cost of equipment which has a substantially 
longer useful life should be charged to current income only to the extent 
to which that equipment is exhausted to produce the income, that is, 
should be capitalized and depreciated. To the objection that this solu- 
tion may result in the taxation of an ideal and unreal income,*® whereas 
the Act means to reach only what accountants and business men nor- 
mally call income, it may be answered that most problems of capital 
and expense are questions of more or less, and that the test suggested, 
practically applied, will reach results not inconsistent with sound 
accountancy. 

The taxing authority, in accord with common business practice, allows 
a charge directly to income of what may be called pure repairs to plant 
structure, which maintain its efficiency, but do not prolong its life, nor 
amount to major renewals.® However, the repair must not be the re- 
placement of an accounting unit, but only such rehabilitation of its parts 
as will not disturb the depreciation policy with respect to the unit if the 
cost is charged to expense.’® Practically, the charge to revenue of such 


7 Of course, the Revenue Act contemplates no such disregard of fiscal years for 
the purpose of solving particular tax problems. Burnet v. Sanford & Brooks Co., 
282 U.S. 359 (1931); 47 SraT. 185 (1932), 26 U. S. C. Supp. VI §§ 41-43 (1932). 

8 Cf. Green, Some Aspects of the Problem of Income Taxation from the Stand- 
point of Corporations in Lectures ON Taxation (Columbia Univ. Symposium, 
1932) 75. Section 22(c), dealing with inventories, and Section 41, providing for the 
use of the taxpayer’s books in computing income, intimate that accounting practice 
may not in all cases properly reflect taxable income. 47 STAT. 179, 185 (1932), 26 
U. S. C. Supp. VI §§ 22(c), 41 (1932). See, to the same effect, U. S. Treas. Reg. 
77, Art. 321 (1933). 

9 This has been the law since Grant v. Hartford & N. H. R. R., 93 U. S. 225 
(1876). See Dickinson, op. cit. supra note 5, at 154, 159, 162; ESQUERRE, APPLIED 
TuHeory oF ACCOUNTS (1924) 226; KESTER, op. cit. supra note 6, at 15, 17, 254, 
292; MonTGOMERY, AUDITING, THEORY AND PRAcTICE (4th ed. 1927) 680; UNIFORM 
System oF ACCOUNTS FOR ELECTRICAL CorporaTiIons (Public Service Comm., State 
of New York, 1923) 82, 84; U.S. Treas. Reg. 77, Arts. 124, 202 (1933). 

10 See DicKINSON, OP. cit. supra note 5, at 162, 166; KESTER, op. cit. supra note 
6, at 17, 292; U. S. Treas. Reg. 77, Arts. 124, 282, 323(3) (1933). Cf. 47 Stat. 183 
(1932), 26 U. S. C. Supp. VI § 24(3) (1932). Depreciation, of course, continues 
despite repair. See U.S. Treas. Reg. 77, Arts. 201, 202, 323(3) (1933); HATFIELD, 
AccountTINnG, Its PRINCIPLES AND PROBLEMS (1927) 130. It has been thought, how- 
ever, that a repair policy can be such as altogether to arrest deterioration. Haugh 
& Keenan Storage & Transfer Co. v. Heiner, 20 F.(2d) 921 (W. D. Pa. 1927); see 
Martueson, THE DEPRECIATION OF Factories (4th ed. 1910) 25, 70. But cf. San 
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maintenance costs is not determined so much by their nature, as by the 
fact that their recurrence is so reasonably constant that, though the 
revenue of one year bears the cost of minor repairs that continue to be 
useful for several years, this is compensated by the enjoyment of earlier 
repairs of the same sort. So long as'the repairs do not vary far from the 
norm, the principle at least may be justified as one of necessity and 
convenience; it would not be possible to capitalize everything,'* and the 
same ultimate effect is produced. 

Cases holding that elaborate and expensive repairs,’* even if attribu- 
table to neglect of the property in previous years of heavy use,'* may 
be charged to expense, have not the same practical justification. They 
seem to treat replacement as a definitive test of capital “* and to hold 
that nothing which is not entire replacement need ever be charged to 
capital account, or, conceivably, they make unexpressed concessions to 
inaccurate accounting practice; ** in any event, money laid out for 
delayed repair is properly a cost of past rather than present or future 
revenue. Other cases have allowed deduction as ordinary expense of the 
cost of repairs made necessary by extraordinary events. Raising and 
reconditioning a fifty-year-old barge that had lain on the bottom over 
a year,'® shoring up a building which threatened to fall off its supporting. 
piles when an unwonted period of low water exposed them to dry rot,” 


Francisco & P. S. S. Co. v. Scott, 253 Fed. 854 (N. D. Cal. 1918) ; United States v. 
Farrell, 35 F.(2d) 38 (D. Conn. 1929). 

11 See Joseph E. Hubinger, 13 B. T. A. 960, 964 (1928), aff'd, 36 F.(2d) 724 
(C. C. A. 2d, 1929); cf. Connecticut Mut. Life Ins. Co. v. Eaton, 218 Fed. 206, 
222 (D. Conn. 1914), aff'd, 223 Fed. 1022 (C. C. A. 2d, 1915) ; Mutual Benefit Life 
Ins. Co. v. Herold, 198 Fed. 199, 216 (D. N. J. 1912), aff'd, 201 Fed. 918 (C. C. A. 
3d, 1913). Conversely, if an asset, capital in nature, is entirely used up within an 
accounting period, it is charged directly to expense, though mechanically it may be 
thought of as capitalized and depreciated within the period. W.B. Harbeson Lum- 
ber Co., 24 B. T. A. 542 (1931); Jones Hollow Ware Co., 12 B. T. A. 48 (1928). 

12 E.g., Fidelity Storage Corp. v. Burnet, 58 F.(2d) 526 (App. D. C. 1932) 
($3,000 spent to repair roof, replacement cost of which was $4,500) ; J. W. Forgeus, 
6 B. T. A. 291 (1927) ($2,800 spent to retimber sidewalk vault in a fifty-year-old 
building sold to taxpayer for $60,000). 

13 E.g., Consumers Coal Co., 10 B. T. A. 851 (1928) ($50,325.45 spent to re- 
habilitate wharf after war) ; cf. ‘Commissioners of Inland Revenue v. Granite City 
S.S. Co., [1927] Sess. Cas. 705 (£10,152 spent to rehabilitate ship interned and used 
by enemy during war held capital). 

14 But see UNiForRM SysTEM OF ACCOUNTS FOR ELECTRICAL CORPORATIONS, Op. 
cit. supra note 9, at 82. The test suggested there is substantial change in identity 
in a particular unit of property. 

15 If the taxpayer has previously failed to claim an allowance proportionate to 
the loss occasioned by the accumulated disrepair, it may be impossible for him to 
oon - in the later year. Cf. 47 Stat. 242 (1932), 26 U. S. c. Supp. VI § 322 

1932 

16 Zimmern v. Commissioner, 28 F.(2d) 769 (C. C. A. 5th, 1928) ($20,697.55 
spent) ; cf. Commissioners of Inland Revenue v. Granite City S. S. Co., one Sess. 
ane 705; Law Shipping Co. v. Commissioners of Inland Revenue, [1924] Sess. 

‘as 
, te Tilinois Merchant’s Trust Co., 4 B. T. A. 103 (1926); cf. Popular Dry Goods 
Co., 6 B. T. A. 78 (1927) (reénforcing walls and floor to prevent seepage, expense). 
Compare Marble & Shattuck Chair Co. v. Commissioner, 39 F.(2d) 393 (C. C. A. 
6th, 1930) (cost of altering ventilation to arrest dry rot of timbers, capital) ; 
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and rebuilding a reservoir wall that fell in with the weight of coal piled 
against it,** have all been held chargeable to current revenue. In each 
case the decisive factor was thought to be that there was no improvement 
or increase in the originally computed life term or value of the property. 
True, no depreciation policy would take account of such contingencies. 
On the other hand, this sort of rehabilitation is clearly non-recurrent; its 
cost, in a long-term view of the matter, unfairly reduces income in the 
year of the repair, while its value, which may extend over the entire life 
of the restored plant, will not be charged at all against the revenue which 
is to profit by it. The method followed in Buffalo Union Furnace Co.*° 
seems better; there, where a dock collapsed and the bordering land fell 
into the sea, it was held that the taxpayer could deduct as a loss the 
depreciated cost of the old dock and the land, but had to capitalize the 
cost of restoration.”° 

Slightly different considerations control the disposition of the cost of 
replacing relatively small parts of machines or plant where constant 
replacement is necessary if operation of the plant is to continue. A 
shoemaker’s dies, lasts, and patterns, a stovemaker’s molds, flasks, and 
fallow boards, the copper tubes of a double effect evaporator in a sugar 
refinery, the rollers of a sugar crushing machine, all have lives that may 
extend beyond the accounting period but will be far less than the life 
of the whole machine or plant; to replace them cannot prolong the life 
of the plant or machine, and yet the existence of a full complement of 
the parts unquestionably enters into the capital value of the whole. On 
various grounds, the taxpayer is usually, though not always, allowed 
to treat the cost of such replacements either as expense or capital, 
so long as he is consistent; 4 some weight is accorded to the trade 


Black Hardware Co. v. Commissioner, 39 F.(2d) 460 (C. C. A. 5th, 1930) (cost of 
raising floor and rearranging bins held capital even though it did not prolong life 
or increase intrinsic value of building) ; George Derbyshire, 2 B. T. A. 414 (1925) 
an floor and waterproof it held capital, although changes impaired value of 
cellar). 

18 Henderson Cotton Mills, 4 B. T. A. 1212 (1926). To the same effect is Brier 
Hill Collieries, 12 B. T. A. 500 (1928), where the damage was the result of a work- 
man’s negligence. 

19 23 B. T. A. 439 (1931). 

20 Cf. 47 Stat. 180 (1932), 26 U. S. C. Supp. VI § 23(e)(f) (1932). The dif- 
ference in method will often be insignificant. In Buffalo Union Furnace Co., how- 
ever, it meant denial of deductions of over $150,000. Cf. Hubinger v. Commis- 
sioner, 36 F.(2d) 724 (C. C. A. 2d, 1929) (no loss deduction where value of build- 
ing after fire exceeded depreciation base less depreciation). 

21 Conrad Shoe Co., 1 B. T. A. 798 (1925) (standard shoe patterns, capital, 
“style” patterns, expense); Libby & Blouin, Ltd., 4 B. T. A. gto (1926) (2400 
evaporator tubes lasting each two to four years; replacements could be charged to 
expense) ; Hawaiian Sugar Co., 13 B. T. A. 683 (1928) (crushing machine rollers 
with lives up to three years, expense) ; cf. The Sneath Glass Co., 1 B. T. A. 736 
(1925) (taxpayer could not shift from expense to capital retrospectively) ; Co- 
operative Foundry Co., 2 B. T. A. 888 (1925), aff'd, 28 F.(2d) 878 (W. D. N. Y. 
1928) (same; no depreciation scheme shown) ; J. C. Eves, 2 B. T. A. 115 (1925) 
(ice cream tubs, cabinets, and cans replaced once in three years, but on which tax- 
payer had claimed depreciation, could not be expensed). Compare Washington 
Piece Dyeing & Finishing Co., 4 B. T. A. 987 (1926) (silk printing rolls of five-year 
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custom ** and the demands of conservative accounting.?* On the other 
hand, design plants,?* the cost of accumulating which has been uni- 
formly charged to expense, have even been allowed retroactive capitaliza- 
tion.”° Isbell Porter Co. v. Commissioner ** reversed a contrary decision 
of the Board of Tax Appeals which had emphasized the regularly recur- 
rent and fairly constant cost of developing the designs, the absence of any 
appropriate machinery for depreciation, and the fact that charging the 
cost to income was conservative accounting practice; but Blair Co. v. 
Commissioner ** reached an opposite conclusion by stressing the impos- 
sibility of attributing any definite capital value to the cost of developing 
the designs where the taxpayer had not kept a separate account of these 
expenditures. With design plants may be compared magazine circula- 
tion structures; the amounts expended in building them up have likewise 
been held to be capital charges ** even though they are not depreciable, 
since the money annually spent in maintaining the structure at an 
efficient constant can be charged directly to expense.”® 

However convenient the practice of charging to expense regularly 
recurrent replacements in a more or less uniform group asset may be, 
the reason for it is not so clear when the replacement, though it cannot 
prolong the life of the whole plant, nor do more than keep it in operation, 
is of a unique part of the capital equipment. Usually the cases require 
such a renewal to be capitalized, either on the theory that its life does 


life, capital). Goodell-Pratt Co., 3 B. T. A. 30, 35 (1925), however, intimates that 
there can be only one objectively correct method of handling similar items. 

22 Cf., e.g., Libby & Blouin, Ltd., 4 B. T. A. gto (1926) ; Hawaiian Sugar Co., 
13 B. T. A. 683 (1928); A STANDARD SysTEM oF Exectric Licut AND Power Ac- 
COUNTING (General Electric Co., 1923) 9 (“ Tools and Instruments ” account). 

23 See The Sneath Glass Co., 1 B. T. A. 736, 741 (1925); Isbell-Porter Co., 12 
B. T. A. 621, 629 (1928), reversed on other grounds, 40 F.(2d) 432 (C. C. A. 2d, 
1930). 

24 That is, the accumulated drawings and designs developed by the draftsmen 
of the taxpayer for use in its business. U.S. Treas. Reg. 77, Art. 208 (1933), assumes 
they can be capitalized and describes a depreciation method. 

25 Isbell-Porter Co. v. Commissioner, 40 F.(2d) 432 (C. C. A. 2d, 1930) (gas 
appliance designs) ; Goodell-Pratt Co., 3 B. T. A. 30 (1925); cf. American Seating 
Co., 4 B. T. A. 649 (1926). But cf. J. C. Blair Co. v. Commissioner, 34 F.(2d) 
861 (C. C. A. 3d, 1929) (stationer’s copybook cover designs). American Seating 
Co., supra, at 657, points out that in this respect capital and expense distinctions 
are largely a matter of discretion and business judgment not definable by statute 
or decision. 

26 4o F.(2d) 432 (C. C. A. 2d, 1930). 

27 34 F.(2d) 861 (C. C. A. 3d, 1929). 

28 News Publishing Co. v. Blair, 29 F.(2d) 955 (App. D. C. 1928); Meredith 
Publishing Co. v. Commissioner, 64 F.(2d) 890 (C. C. A. 8th, 1933); cf. Daily Pan- 
tagraph, Inc. v. United States, 37 F.(2d) 783 (Ct. Cl. 1929), modified by consent in 
other respects, 282 U. S. 813 (1931); Strong Publishing Co. v. Commissioner, 
56 F.(2d) 550 (C. C. A. 7th, 1932). Compare Peninsular State Bank of Detroit, 
3 B. T. A. 399 (1926); Alling & Cory Co., 7 B. T. A. 574 (1927); Liberty Ins. 
Bank, 14 B. T. A. 1428 (1929). 

29 See Meredith Publishing Co. v. Commissioner, 64 F.(2d) 890, 893 (C. C. A. 
8th, 1933). In Isbell-Porter Co. v. Commissioner, 40 F.(2d) 432 (C. C. A. 2d, 
1930), the court thought deduction of obsolescence and depreciation charges should 
precede the capitalization. Cf. U. S. Treas. Reg. 77, Art. 203 (1933). 
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and therefore its charge ought to extend over many accounting periods,*° 
or on the ground that it increases the value of the property.*t The 
amount that would have been spent in repairing the part if it had not 
been replaced cannot be charged to expense,** nor, if it has been re- 
placed before the absolute end of its useful and depreciable life, can 
its residual cost be charged to the revenue of future years not benefited 
by it,°* though there seems to be accounting authority to the contrary.** 
That construction work is compelled by governmental authority,*° that 
it creates no ultimate advantage,** or that the taxpayer will have the 
benefit of it for only an indefinite period,** have all been held insufficient 
to justify a charge to expense. 

With such an attitude toward replacements, it is to be expected that 
clear-cut extensions and additions to plant equipment will always be 


80 Salo Auerbach, 2 B. T. A. 67 (1925) (replacing roof) ; Georgia Car & Loco- 
motive Co., 2 B. T. A. 986 (1925) (same); Consumers Ice & Cold Storage Co., 6 
B. T. A. 1269 (1927) (replacing wooden beams in cooler house with iron ones) ; 
Harriet B. Borland, 27 B. T. A. 538 (1933) (partitions frequently changed about 
for tenants) ; cf. cases in note 12, supra; KESTER, op. cit. supra note 6, at 17, 292. 

31 Fire Companies Bldg. Corp. v. Burnet, 57 F.(2d) 943 (App. D. C. 1932) (re- 
placing iron pipe in office building with brass). It has been held that money spent 
to enrich soil for future use is to be capitalized. J. H. Sanford, 2 B. T. A. 181 
(1925); Ewing B. Swaney, 5 B. T. A. 990 (1927). But cf. Vallambrosa Rubber 
Co., Ltd. v. Farmer, [1910] Sess. Cas. 519 (money spent on rubber trees during 
their first six unproductive years, expense). Triennial channel dredgings have like- 
wise been held capital. Commodore’s Point Terminal Co., 18 B. T. A. 385 (1929) ; 
see Dumbarton Harbour Board v. Cox, [1919] Sess. Cas. 162, 168; cf. Ounsworth 
v. Vickers, Ltd., [1915] 3 K. B. 267, 274. But cf. Buffalo Union Furnace Co., 23 
B. T. A. 439 (1931). 

82 Hubinger v. Commissioner, 36 F.(2d) 724 (C. C. A. 2d, 1929); Covington 
Cotton Oil Co., 12 B. T. A. 1018 (1928); cf. O’Grady v. Bullcroft Main Collieries, 
Ltd., 11 Tax Cas. 181 (K. B. 1932). 

38 Kansas City Southern Ry. v. Commissioner, 52 F.(2d) 372 (C. C. A. 8th, 
1931). The Interstate Commerce Commission had allowed the railway to spread 
over fifteen years the depreciated cost, less salvage, of abandoned track, but the 
court required it to be deducted in the year of abandonment. As a general rule, 
the expense policy of railways seems unusually liberal. Grant v. New York & New 
Haven R. R., 93 U.S. 225 (1876); cf. Union Pacific R. R. v. United States, 99 U.S. 
402, 420 (1879) ; Reagan v. Farmers’ Loan & Trust Co., 154 U. S. 362, 407 (1894). 
But cf. Illinois Central R. R. v. Interstate Commerce Comm., 206 U. S. 441, 462 
(1907). The consequent low depreciation rates are likely to result in sharp ob- 
solescence for which an allowance can be made. Cf. Gambrinus Brewery Co. v. 
Anderson, 282 U. S. 638 (1931). 

34 See HATFIELD, op. cit. supra note 10, at 167-69. The undepreciated cost of 
the old equipment could be charged off over the life of the new as part of its price, 
or separately depreciated over an arbitrary period as a cost of the advantage of 
having new equipment, or the view of the Kansas City Southern Ry. case, supra 
note 33, could be taken — charging off the undepreciated cost in the year of aban- 
donment. Hatfield approves the last course, pointing out, however, that it is often 
a consequence of a faulty depreciation policy. 

35 Crocker First Nat. Bank v. Commissioner, 59 F.(2d) 37 (C. C. A. oth, 1932); 
Ben T. Wright, Inc., 12 B. T. A. 1149 (1928) ; cf. Parkersburg Iron & Steel Co. v. 
Burnet, 48 F.(2d) 163 (C. C. A. 4th, 1931). 

36 Parkersburg Iron & Steel Co. v. Burnet, 48 F.(2d) 163 (C. C. A. 4th, 1931); 
rs ag Mfg. Co., 1 B. T. A. 1037 (1925); Donnelly Brick Co., 6 B. T. A. 1028 

1927). 

87 George H. Bowman Co. v. Commissioner, 32 F.(2d) 404 (App. D. C. 1929) 

(permanent improvements by a month-to-month tenant). 
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capitalized rather than expensed. In the normal case, accountants 
capitalize them,** at least so far as they increase plant earning capacity,*® 
and tax practice is the same.*®° But Marsh Fork Coal Co. v. Lucas ** 
brought sharply into focus the abnormal case. Coal mines, after they 
have been fully opened, are run so as to produce a constant annual ton- 
nage. But the farther from the main shaft mine faces are pushed, the 
longer must be the underground railways and the more mine cars and 
engines must be used to maintain the annual tonnage. If such equip- 
ment is charged directly to revenue after the mine has passed out of the 
development stage,*? costs of production in this respect will be increased 
in a straight line. If, however, the expenditure is capitalized and de- 
preciated, costs of production will rise more slowly at first, but will 
sharply increase in the last years of the mine, since equipment installed 
then, having a potential life beyond that of the mine, must nevertheless 
be depreciated down to its nominal salvage value in as little as one or 
two years. The court held that in these circumstances, since the addi- 
tions neither increased the output of the mine, nor decreased the cost 
of production, nor added to the value of the mine, and since coal mining 
accountants generally expensed such items, the cost of the additional 
equipment could be charged directly to revenue.** 

Pragmatically, the decision may be fair, but it must be regarded as 
at best exceptional. Production of coal in the last years of the mine 
utilizes all the equipment in the mine, not simply the equipment added 
in the year of its production, and in a sense it owes a return to all the 


equipment.** The controlling thing in the life of a mine is the reaching 


38 DICKINSON, op. cit. supra note 5, at 154; EcKARDT, ACCOUNTING IN THE 
LuMBeErR INDusTRY (1929) 25-28; HATFIELD, op. cit. supra note 10, at 61-64; Kes- 
TER, OP. cit. supra note 6, at 15. 

39 See MATHESON, op. cit. supra note 10, at 25; MONTGOMERY, op. cit. supra 
note 9, at 636; Lybrand, The Accounting of Industrial Enterprises (1908) 7 JourR- 
NAL OF ACCOUNTANCY 111, 116; Richmond, supra note 5, at 1024; cf. ESQUERRE, 
loc. cit. supra note 9. This requirement has been criticized. HATFIELD, loc. cit. 
supra note 38; cf. DICKINSON, op. cit. supra note 5, at 154 et seq. 

40 E.g., Duffy v. Central R. R. of N. J., 268 U. S. 55 (1925); Gauley Mt. Coal 
Co. v. Commissioner, 23 F.(2d) 574 (C..C. A. 4th, 1928) ; Washington Piece Dyeing 
& Finishing Co., 4 B. T. A. 987 (1926) ; Donnelly Brick Co., 6 B. T. A. 1028 (1927) ; 
Alling & Cory Co., 7 B. T. A. 574 (1927). 

41 42 F.(2d) 83 (C. C. A. 4th, 1930). 

42 In the development stage, such equipment is capitalized and depreciated. 
Blockton Cahaba Coal Co. v. United States, 24 F.(2d) 180 (C. C. A. 5th, 1928); 
Little Cahaba Coal Co. v. United States, 33 F.(2d) 796 (N. D. Ala. 1928); cf. J. K. 
Hughes Oil Co. v. Bass, 62 F.(2d) 176 (C. C. A. sth, 1932) (oil well drilling costs 
under turnkey contract) ; Bonner v. Bassett Mines Ltd., 108 L. T. R. 764 (K. B. 
1912) (sinking central shaft to new lode in old tin mine). But cf. Jefferson Gas 
Coal Co. v. Commissioner, 52 F.(2d) 120 (C. C. A. 3d, 1931) (premiums for com- 
pulsory insurance of men engaged in developing mine, expense). 

43 This decision, which overruled a line of contrary cases in the Board of Tax 
Appeals, was foreshadowed in United States v. Roden Coal Co., 39 F.(2d) 425 
(C. C. A. sth, 1930), and reluctantly followed in Commissioner v. Brier Hill Col- 
lieries, 50 F.(2d) 777 (C. C. A. 6th, 1931). To the same effect is Bruin Coal Co., 
1 B. T. A. 83 (1924). But cf. Blockton Cahaba Coal Co. v. United States, 24 F.(2d) 
180, 181 (C. C. A. 5th, 1928). 

44 See Richmond, supra note 5, at 1026. 
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of a point when outlay, which in any other industry would be capital, 
is no longer compensated by a fair return in revenue; that that point 
has been reached may be more dramatically asserted if equipment is 
capitalized and depreciated than if it is charged directly to revenue, but 
it is true on either theory. By both methods, if the depletion allowance 
for the removal of coal in place is adjusted to a sliding scale attributing 
progressively iess values to the tons of coal mined, it can be made to 
compensate the increase in costs of production pari passu. The Board 
of Tax Appeals was asked to apply the Marsh Fork rule to the building 
of timber spur lines; *° the case did not on the facts squarely raise the 
issue, but the Board intimated that it would not do so in the absence of 
evidence that the practice of timber accountants was to charge such 
spurs to expense.*® 

Some other unusual classes of expenditures have been accorded what 
might seem inconsistent treatment. The cost of having a railroad con- 
nect its main line with the taxpayer’s coal mine has been held capital,*’ 
while the cost of moving machinery from one plant to another has been 
held expense,** though in the latter case the new location would seem as 
much a capital advantage as a railroad connection.*® Amounts paid out 
to protect physical property or group good will have been treated as 
expense,®® but the cost of eliminating competition has been considered 
capital outlay." In one anomalous case, the listing of a security on a 


45 Caflisch Lumber Co., 20 B. T. A. 1223 (1930). The case differs from the 
Marsh Fork case in that the tract was not clearly beyond the development stage 
and the taxpayer had built the line in order to induce another to make a stumpage 
contract. 

46 ECKARDT, op. cit. supra note 38, at 25-28, and Unirorm Cost ACCOUNTING 
System (West Coast Lumbermen’s Ass’n, 1919) Accounts No. 14, 22, 44, 111 indi- 
cate that both trunk and spur lines are commonly capitalized and depreciated. The 
latter seems to capitalize only the salvageable parts of the lines. 

47 Gauley Mt. Coal Co. v. Commissioner, 23 F.(2d) 574 (C. C. A. 4th, 1928) ; 
Colony Coal & Coke Corp. v. Commissioner, 52 F.(2d) 923 (C. C. A. 4th, 1931) ; 
Cripple Creek Coal Co. v. Commissioner, 63 F.(2d) 829 (C. C. A. 7th, 1933). 

48 MacAdam & Foster, Inc., 8 B. T. A. 967 (1927); Fowler & Union Horse 
Nail Co., Inc., 16 B. T. A. 1071 (1929); cf. Northern Mich. Trans. Co. 3 B. T. A. 
255 (1925) (cost of transporting newly purchased ship from Atlantic coast to 
Great Lakes for use on latter, expense); L. A. Thompson Scenic Ry., 9 B. T. A. 
1203 (1928) (dismantling tenant fixture, expense). Compare Atwater Kent Mfg. 
Co. v. Commissioner, 43 F.(2d) 331 (C. C. A. 3d, 1930) (expedition bonus) > 
Rankin v. Commissioner, 60 F.(2d) 76 (C. C. A. 6th, 1932) (pay of workmen kept 
idle during strike). 

49 Cf. McKenna, J., dissenting, in United States v. New River Co., 265 U. S. 
533, 543 (1924). 

50 Seufert Bros. v. Lucas, 44 F.(2d) 528 (C. C. A. oth, 1930); Edward A. 
Pierce, 18 B. T. A. 447 (1929) ; cf. A. Harris & Co. v. Lucas, 48 F.(2d) 187 (C. C. A. 
sth, 1931), (1931) 31 Cor. L. Rev. 1375. But cf. Welch v. Helvering, 290 U. S. 111 
(1933). Amounts paid into a self-insurance fund have been held non-deductible. 
L. A. Thompson Scenic Ry., 2 B. T. A. 664 (1925). 

51 Newspaper Printing Co. v. Commissioner, 56 F.(2d) 125 (C. C. A. 3d, 1932) ; 
see Crooks v. Kansas City Title & Trust Co., 46 F.(2d) 928, 929 (C. C. A. 8th, 
1931). But cf. Sanitary Co. of America v. Commissioner, 34 F.(2d) 439 (C. C. A. 


3d, 1929). 
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stock exchange after its issue was held not a business expense, even 
though it was not shown to be a capital expenditure.*? f 
To deduce a uniform criterion of capital and expense consistent with 
both the cases and the accounting authorities seems impossible. The 
suggestion sometimes made that nothing can properly be charged to 
capital unless it increases earning capacity ** seems to take little account 
of the actual cost of producing revenue, and yet, strictly, it seems to be 
that cost which determines true income *‘ and the propriety of spreading 
an expenditure over all the units of income into which it enters as a 
productive factor. This test is rather a codrdinate one for the decision 
of close questions in plant maintenance cases; it is not exclusive, and 
concededly its converse is not true.®> It also lays out of view the fact 
that a thing which is capitalized in the income tax sense need not inflate 
the capital asset figure; °° it can and often should be separately treated 
in making up accounts as a deferred charge to expense,*’ although it 
is true that normally plant expenditures are not so handled. Another 
test would capitalize only expenditures which increase production,**® but 
this view seems to make too much turn on the success of the endeavor. 
If money spent on equipment designed to increase production fails of 
its purpose, there can be little justification for charging its costs to the 
income that produced it rather than that produced by it. It should 
rather be written off as a loss and deducted, or depreciated in the years 
through which its utility extends.°® The test of utility beyond the i 
accounting period which has been urged throughout this Note, and which i 
has been at least intermittently applied by the taxing authority,®° seems ' 
more consistent with the realities of cost accounting than the other 4 
suggested standards, which produce a more conservative income figure i 
without any superior pretensions to logic. 


Wuo May TEstT THE CONSTITUTIONALITY OF A STATUTE IN THE 
SUPREME CourT. —A well-established policy of avoiding friction be- 
tween judiciary and legislature, and between federal and state govern- 


52 Dome Mines, Ltd., 20 B. T. A. 377 (1930). 

53 See EsQuerr, loc. cit. supra note 9; Lybrand, supra note 39, at 116; MATHE- 
SON, op. cit. supra note 10, at 25; MONTGOMERY, op. cit. supra note 9, at 636, 641; 
Richmond, supra note 5, at 1024. 

54 See Henry Morgenthau, Jr., Acting Secretary of Treasury, N. Y. Times, Dec. 
16, 1933, at 28. 

55 See KEsTER, op. cit. supra note 6, at 18; Lybrand, supra note 39, at 116. 

56 This is a common objection to depreciating expenditures. See MATHESON, 
op. cit. supra note 10, at 25; Lybrand, supra note 39, at 116; Richmond, supra 
Note 5, at 1024. 57 See KESTER, OP. cit. supra note 6, at 18. 

58 This is one of the disjunctive tests applied in Marsh Fork Coal Co. v. Lucas, 
42 F.(2d) 83 (C. C. A. 4th, 1930). 

59 See Donnelly Brick Co., 6 B. T. A. 1028, 1030 (1927). 

60 E.g., Parkersburg Iron & Steel Co. v. Burnet, 48 F.(2d) 163 (C. C. A. 4th, 
1931); Donnelly Brick Co., 6 B. T. A. 1028 (1927) ; Salo Auerbach, 2 B. T. A. 67 
(1925) ; see U. S. Treas. Reg. 77, Art. 323(2) (1933); cf. British Insulated & Helsby 
Cables, Ltd. v. Atherton, [1926] A. C. 205, 213. 
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ments, has led the Supreme Court to exercise its extraordinary jurisdic- 
tion to invalidate legislation with extreme caution, and to determine 
constitutional questions only when unavoidable. The rule was con- 
sequently early formulated that a statute may be assailed only by one 
relying on an alleged invasion of his own constitutional rights.’ 
Throughout a long line of cases, the situations in which this doctrine 
has been applied or considered have so multiplied that in practice what 
was originally a simple principle has become an elaborate formula, 
significant both in the variety of, and the exceptions to, its application.* 

The fundamental requirement that the contestant show present or 
impending injury to his own interests has operated to exclude from the 
Court’s consideration objections that are premature,‘ that are urged 
by public officials only in their governmental capacity,® or that are based 
on discrimination in the statute either favoring the complainant ® or 


not concerning him.’ Again, even if an interest is shown, it may be | 


deemed too remote. Thus in Fairchild v. Hughes * a voter sought un- 
successfully to enjoin the Secretary of State from proclaiming ratifica- 
tion of the Nineteenth Amendment, although in an earlier case, where 
the voter was also a state taxpayer, his right to attack the state’s 
machinery for ratification was not even discussed.® Likewise, the 
interest of a taxpayer of the United States in the funds of the federal 
treasury has been held too minute and conjectural to justify him in con- 
testing an act of Congress authorizing distribution of public funds.*° 


1 See 1 Coorey, ConstiruTIonAL Limitations (8th ed. 1927) 338-39; Note 
(1908) 21 Harv. L. Rev. 438; cf. Thayer, The Origin and Scope of the American 
Doctrine of Constitutional Law (1893) 7 Harv. L. REv. 129. 

2 Austin v. The Aldermen, 7 Wall. 694 (U. S. 1868) ; cf. Dartmouth College v. 
Woodward, 4 Wheat. 518, 630, 641-42 (U. S. 1819); Woodruff v. Trapnall, 10 
How. 190, 213 (U.S. 1850). An underlying reason for the rule may be that a per- 
son whose own constitutional rights are infringed is best qualified to expose the 
defects of a statute. This principle is analogous to the requirement of the common 
law that parties seeking to invoke an exercise of judicial power must show a proper 
interest. See 1 Cu1tty ON PLEADING (16th Am. ed. 1879) 1, 2, 69. 

8 See Gross, Landy, and Stokes, Who May Test the Constitutionality of a 
Statute in the Supreme Court (1933) (unpublished thesis in the Harvard Law 
School Library). 

4 Ohio ex rel. Lloyd v. Dollison, 194 U. S. 445, 449-50 (1904) ; Adams v. Mil- 
waukee, 228 U. S. 572, 584-85 (1913) ; New Jersey v. Sargent, 269 U. S. 328, 331, 
338-39 (1926); cf. Tyler v. Judges of the Court of Registration, 179 U. S. 405, 
409--10 (1900) ; Note (1901) 14 Harv. L. Rev. 529. In Pierce v. Society of Sisters, 
268 U. S. 510 (1925), suit was brought even before the effective date of the act, 
but was held not premature because of the irreparable injury that would result 
from enforcement. 

5 Smith v. Indiana, 191 U. S. 138 (1903); Braxton County Court v. West Vir- 
ginia, 208 U.S. 192 (1908) ; cf. Note (1929) 42 Harv. L. Rev. 1071. 

6 Standard Stock Food Co. v. Wright, 225 U. S. 540, 550 (1912) ; Oliver Iron 
Co. v. Lord, 262 U. S. 172, 180 (1923). 

7 Clark v. Kansas City, 176 U. S. 114, 118 (1900). 

8 258 U.S. 126 (1922). 

® Hawke v. Smith, 253 U.S. 221 (1920). 

10 Frothingham v. Mellon, 262 U. S. 447, 487 (1923). But cf. Crampton v. 
Zabriskie, 101 U. S. 601, 609 (1879) (the interest of a municipal taxpayer in the 
distribution of municipal funds is “ direct and immediate ”’). 


fi 
r 
W 
( 
tr: 
re 
(1 
er: 
46 
co 
15. 
Yc 

| 
| 


1934] NOTES 679 


This decision, when coupled with the rule that a state, as the representa- 
tive of its citizens, has no standing to object to congressional appropri- 
tions, leads to the rather surprising result that statutes admittedly 
disregarding constitutional limitations may remain unimpeachable.'* 
Yet this but emphasizes the Court’s desire to avoid friction between 
separate sovereignties, which has made it reluctant to permit a state to 
assail the validity of legislation ‘* unless a genuine proprietary interest 
is shown.** 

That the contestant is not a omaline of the class against which the 
language of the statute is directed is generally of little importance. In 
Truax v. Raich** an alien employee restrained the enforcement of an 
Arizona law making it a crime for employers to hire less than eighty 
percent native-born citizens. And in Buchanan v. Warley an ordi- 
nance prohibiting colored people from residing in a certain district was 
invalidated at the suit of a white person who had contracted to sell land 
in that district to a Negro.17 Somewhat analogous is the right of stock- 
holders to restrain the directors of a corporation from acting under an 
invalid statute on the ground that its enforcement would result in breach 
of trust.1* These cases, however, present no conflict with the general 
rule, for in all of them substantive rights of the contestants were vio- 
lated. Decisions more difficult to reconcile are those in which corpora- 
tions have been allowed to dispute the validity of taxes on coupon pay- 
ments, to be collected from the corporation and deducted from the 
payment.’® If an obligor may argue impairment of his contractual 
obligations even though he suffer no injury,?° the result coincides with 


11 Massachusetts v. Mellon, 262 U.S. 447 (1923). 

12 Constitutional provisions which affect public interests, such as a provision 
for census taking, or raise a political question, such as the guarantee of a republi- 
can form of government, may be immune from judicial enforcement under this 
rule. See Dodd, Non-Enforcible Provisions of Constitutions (1931) 80 U. oF Pa. 
L. REv. 54, 79-80, 84-90. 

13 Cf. Georgia v. Stanton, 6 Wall. so (U. S. 1867); New Jersey v. Sargent, 
269 U. S. 328 (1926); Florida v. Mellon, 273 U.S. 12 (1927). 

14 Such a showing enabled Pennsylvania and Ohio to contest the validity of a 
West Virginia statute restricting the exportation of natural gas. Pennsylvania v. 
West Virginia, 262 U. S. 553 (1923). 

15 239 U.S. 33, 38 (1915); cf. Truax v. Corrigan, 257 U.S. 312 (1921) ; Pierce 
v. Society of Sisters, 268 U. S. 510 (1925). 

16 245 U. S. 60, 73 (1917); cf. Purity Extract Co. v. Lynch, 226 U. S. 192 
(1912). But cf. Davis & Farnum Mfg. Co. v. Los Angeles, 189 U. S. 207 (1903). 

17 The Court has indicated that mere ownership, even without an existing con- 
tract to sell or lease, is sufficient interest to allow a landowner to attack a statute 
a alienation of his property. See Terrace v. Thompson, 263 U.S. 197, 215 

192 

18 Dodge v. Woolsey, 18 How. 331, 339, 342-45 (U.S. 1855) ; Pollock v. Farm- 
ers’ Loan & Trust Co., 157 U. S. 429, 553-54 (1895); cf. Smyth v. Ames, 169 U. S. 
466 (1898). Likewise, bondholders may object to a statute which invades the 
constitutional rights of the corporation. Reagan v. Farmers’ Loan & Trust Co., 
154 U. S. 362, 393 (1894). 

19 F.g., State Tax on Foreign-Held Bonds, 15 Wall. 300, 320 (U. S. 1872) ; New 
York, Lake Erie & W. R. R. v. Pennsylvania, 153 U.S. 628, 646 (1894). 

20° But cf. Calder v. Michigan, 218 U. S. 591, 599 (1910), i in which Mr. Justice 
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the requirements. But this will not explain United States v. Railroad 
Co.** in which the Court invalidated such a statute at the suit of the 
corporation insofar as it applied to interest payments on bonds held 
by municipalities, impairment of contract not being in issue. No doubt 
strong procedural practicability is apparent in this conclusion, but it is 
likewise clear that theory has suffered. 

/ Another exception to the established rule has been made where statutes 
failing to provide for reasonable notice in judicial proceedings have 
been overthrown at the instance of one who in fact received warning and 
an opportunity to be heard.?* The situation suggests no adequate rea- 
son for the departure, unless the policy requiring provision for legal 
notice is intended to make the issue of actual notice irrelevant. A less 
rigorous approach has been indicated in cases dealing with the same 
defect in statutes which relate to municipal tax assessments ** or to rate 
proceedings.”* 

The inseparability of various provisions of a statute *° may afford a 

’ contestant standing to invoke the constitutional rights of others, or 
rights not involved in the litigation before the Court, and so force a 
third exception to the general rule.2* The argument in favor of such an 
exception is cogent: a prior attack by a litigant admittedly affected by 
the vicious feature would have rendered the statute entirely void, pre- 
cluding its enforcement against the present contestant; substantive 
rights should not be determined by the fortuitous sequence of the suits.*’ 


Holmes, in answer to the contention that a proceeding to oust a water company 
after termination of its charter impaired the contractual rights of its creditors, 
declared that “ it is enough to say that they are not before the court. The defend- 
ants do not represent them; the defendants represent the debtors, not the creditors.” 

21 17 Wall. 322, 326 (U. S. 1873); cf. Railroad Co. v. Collector, 100 U. S. 595, 
598-99 (1879). 

22 Coe v. Armour Fertilizer Works, 237 U. S. 413 (1915) ; Wuchter v. Pizzutti, 
276 U.S. 13 (1928). 

23 Cf. Paulsen v. Portland, 149 U. S. 30 (1893) ; Straus v. Foxworth, 231 U. S. 
162, 170-71 (1913). 

24 Cf. Home Tel. & Tel. Co. v. Los Angeles, 211 U. S. 265, 278—79 (1908) ; 
Detroit, Fort Wayne, & Belle Island Ry. v. Osborn, 189 U. S. 383, 390-91 (1903) ; 
Plymouth Coal Co. v. Pennsylvania, 232 U.S. 531, 544 (1914). 

25 In passing on statutes only partially defective, the Court attempts whenever 
possible to save the valid portion by applying the doctrine of partial unconstitu- 
tionality. The controlling element, however, is the intent of the legislature. See 
Note (1927) 40 Harv. L. Rev. 626. 

26 Of course, the contestant invoking this exception must still show that en- 
forcement of the statute directly concerns him. In defending against liability under 
a statute, the requisite interest will necessarily be present. In seeking to enjoin 
enforcement, however, the contestant may be unable to show that any part of the 
statute so threatens his rights as to give him standing even to argue that its pro- 
visions are inseparable. See, e.g., cases cited in note 4, supra; Fairchild v. Hughes, 
258 U. S. 126 (1922); Frothingham v. Mellon, 262 U. S. 447 (1923). 

27 This reason of policy might be urged as an explanation for the Court’s 
willingness to invalidate statutes failing to provide for adequate notice at the in- 
stance of one who in fact had notice, since the statute must fall, if at all, in its en- 
tirety. See note 22, supra. But the argument seems inapt since, if actual notice 
should be held to cure the defect, the life of the statute might be indefinitely pro- 
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This conclusion is supported by the first Employers’ Liability Cases,”* in 
which actions were brought under the Federal Employers’ Liability Act 
for injuries incurred while the plaintiff employees were engaged in inter- 
state commerce. The statute, apparently found by the Court to be 
inseparable, was held unconstitutional because it included injuries sus- 
tained in intrastate commerce, and the defendant’s standing to contest 
its validity in this respect was not questioned. Again, in New York 
Central R. R. v. White *® the Court permitted an employer to assert the 
constitutional rights of its employees, the decision being rested expressly 
on the inseparability of the statute.*° The latest indication of the 
Court’s attitude comes from Liggett Co. v. Lee,** wherein a number of 
large corporate chain stores sought to restrain the enforcement of a 
statute which imposed upon individuals and partnerships, as well as 
upon corporations, a graduated license tax providing higher rates for 
taxpayers whose stores were located in more than one county. In hold- 
ing this provision violative of equal protection the Court refused to ignore 
the discrimination between individual store owners, even though none Y 
was involved in the litigation.” ; 

Yet the question is by no means settled. Jeffrey Mfg. Co. v. Blagg ** 
seems almost irreconcilable with any such view. In that case, the argu- 
ment of a large manufacturing company that the Ohio Workmen’s 
Compensation Act was unconstitutional because of an alleged discrimi- 
nation against employees of small*concerns was expressly refused con- 
sideration,** although the provision seems clearly inseparable.*° Black- 


longed, without any invasion of constitutional rights, by having the missing re- 
quirement supplied in each case. Cf. cases cited in notes 23, 24, supra. 

28 207 U.S. 463 (1908). 29 243 U. S. 188 (1917). 

30 “Tn considering the constitutional question it is necessary to view the mat- 
ter from the standpoint of the employee as well as from that of the employer. For, 
while plaintiff in error is an employer, and cannot succeed without showing that its 
rights as such are infringed . . . yet . . . the exemption from further liability is 
an essential part of the scheme, so that the statute if invalid as against the employee 
is invalid as against the employer.” Jd. at 197. See also the similar reasoning of 
Chief Justice Taft in Wolff Packing Co. v. Court of Industrial Relations of Kansas, 
262 U.S. 522, 541 (1923). Compare note 34, infra. 

81 288 U.S. 517 (1933). 

82 If an inseparable statute is upheld over the objection of a party not person- 
ally affected by its allegedly unconstitutional feature, the decision controls a later 
attempt to assail the statute by one directly affected. United States v. Ju Toy, 198 
U. S. 253, 262 (1905). Moreover, the Court has considered the refusal of a state 
court to apply the rule that inseparability gives a non-injured contestant standing 
to attack the statute as in effect a holding that the statute is capable of severance. 
Tullis v. Lake Erie & W. R. R., 175 U.S. 348, 351 (1899). 

33 235 U.S. 571 (1915). 

34 “ Much of the argument is based upon the supposed wrongs to the em- 
ployee, and the alleged injustice and arbitrary character of the legislation here in- 
volved as it concerns him alone. ... No employee is complaining of this Act 
in this case. The argument based upon such discrimination, so far as it affects em- 
ployees by themselves considered cannot be decisive. . . .” Id. at 576. This state- 
ment is in striking contrast to the language used in New York Cent. R. R. v. White, 
quoted in note 30, supra. 

35 To strike out an exception is to extend the operation of the statute to a new 
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mer v. United States ** lends recent support to this result by excluding 
the contentions of a fugitive government witness that the statute under 
which he was being fined for refusal to return to the United States was 
invalid in not providing for similar compulsory process on witnesses for 
the defense.*? These cases indicate that the exception, if admitted at 
. all, is confined to narrow application. Clearly, the Court will not 
adjudicate the validity of legislation solely because counsel for the com- 

plainant ingeniously unite with an argument of inseparability the sug- 
gestion that in unusual hypothetical situations the statute may encroach 
: upon constitutional rights.** As to where the line will be drawn in less 
' extreme cases, the Court has given little indication. It seems un- 
. fortunate that this application of a rule, otherwise clear in principle and 
operation, should be left so unnecessarily amorphous. 


. | PRIMARY JURISDICTION OF FEDERAL CouRTS IN FRIENDLY RECEIVER- 
i sHips. — A friendly receivership of a corporation owning property in 


more than one federal district * always presents complications arising out 
of the necessity for ancillary proceedings to reach assets located outside 
the primary district.2 Hence, it becomes of the greatest importance, in 


group of objects and certainly to exceed any power of interstitial legislation which 
the judiciary possesses. See, e.g., Connolly v. Union Sewer Pipe Co., 184 U. S. 540, 
565 (1902); Mr. Justice Holmes, dissenting, in Southern Pacific Co. v. Jensen, 244 
U. S. 205, 221 (1917). 

36 284 U.S. 421 (1932). ‘ 

37 Had the conviction of a principal defendant previously been reversed on the 
ground that the statute unconstitutionally discriminated against him, it is reason- 
able to suppose that the Court would not have continued to enforce it against 
a witness. 

" 88 See Mr. Justice Holmes in New York ex rel. Hatch v. Reardon, 204 U.S. 152, 
i 160 (1907): “. . . unless the party setting up the unconstitutionality of the state 
law belongs to the class for whose sake the constitutional protection is given, or 
q the class primarily protected, this court does not listen to his objections, and will 
r not go into imaginary cases, notwithstanding the seeming logic of the position that 
it must do so, because if for any reason, or as against any class embraced, the law 


1 The problem here considered arises in connection with receiverships in state, 
as well as federal, courts. Discussion has been confined, however, to decisions in 
the federal courts, where most receivership proceedings involving corporations with 

id property in more than one district are begun. 

E 2 Two common-law doctrines deprive a primary decree of immediate extra- 

; territorial force. (1) An ordinary receiver has no authority to sue outside the dis- 

E trict of appointment. Booth v. Clark, 17 How. 322 (U. S. 1854); Great Western 
Mining Co. v. Harris, 198 U. S. 561 (1905); cf. Oakes v. Lake, 290 U. S. 59 

! (1933); see STETSON, ET AL., Some Lecat PHAsEs oF CoRPORATE FINANCING, RE- 

| 


rf is unconstitutional, it is void as to all.” Cf. Yazoo & Miss. Valley R. R. v. Jackson 
Vinegar Co., 226 U. S. 217, 219 (1912) ; Arizona Employers’ Liability Cases, 250 
, U. S. 400, 429 (1919). 

q 


ORGANIZATION AND REGULATION (1917) 89; Hastie, Doctrine and Practice of Foreign 
Receiverships (1930) (unpublished thesis in the Harvard Law School Library) 
5-7. (2) The decree of the appointing court is not effective to bind directly 
assets outside the district. Guaranty Trust Co. of N. Y. v. Fentress, 61 F.(2d) 
329 (C. C. A. 7th, 1932) ; Primos Chemical Co. v. Fulton Steel Corp., 254 Fed. 454 
(N. D. N. Y. 1918). 

Sections 55 and 56 of the Judicial Code, 36 Stat. 1102 (1911), 28 U. S. C. 


d 
| ( 
\ 
1 
( 
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initially filing the creditor’s bill,* that a forum be selected which will be 
recognized in other districts as having properly assumed primacy for 
the entire proceedings.* Mistaken determination may, by exposing the 
proceeding to collateral attack, later defeat a functioning receivership 
plan.° Moreover, practical considerations make careful choice among 
available districts imperative: burdensome ancillary expenses may be re- 
duced by selecting as the primary district one having in it a substantial 
part of the corporate assets,® or one where many corporate debtors 
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§§ 116, 117 (1926), remove the necessity of ancillary receivers for immovable 
assets in another district of the state or the same circuit. See Horn v. Pere Mar- 
quette R. R., 151 Fed. 626, 632, 633 (C. C. E. D. Mich. 1907) ; Primos Chemical 
Co. v. Fulton Steel Corp., 254 Fed. 454, 469 (N. D. N. Y. 1918) ; Primos Chemical 
Co. v. Fulton Steel Corp., 255 Fed. 427, 428 (S. D. N. Y. 1918). By seemingly un- 
warranted construction, § 56 applies only where the properties are physically con- 
nected, as in the case of railroads and pipe lines. See Lion Bonding & Surety Co. 
v. Karatz, 262 U.S. 77, 87 (1923), motion to modify qnied, 262 U. S. 733 (1923). 
Analogy would similarly limit ot. But see Primos Chemical Co. v. Fulton Steel 
Corp., 254 Fed. 454, 469 (N. D. N. Y. 1918). 

_ 8% Since the decision in Re Metropolitan Railway Receivership, 208 U. S. 90 
(1908), the majority of modern ‘receiverships have had their inception in the 
simple or general contract creditor’s bill. See Jacobs, Problems in Federal “ Re- 
ceivership” Jurisdiction (1932) 1 Mercer Brastry L. Rev. 29, 44, n.101, 473 
Wyzanski, Friendly Receiverships in the Federal Courts (1930) (unpublished thesis 
in the Harvard Law School Library) 7, 27, n.85; Note (1930) 43 Harv. L. Rev. 
1298, 1299, n.6. Jurisdiction to appoint a receiver on such a bill exists only with 
the consent of the corporation. Hollins v. Brierfield Coal & Iron Co., 150 U. S. 
371 (1893); Pusey & Jones Co. v. Hanssen, 261 U. S. 491 (1923). Receivership 
may be obtainedghowever, without its consent by an “ unfriendly ” secured credi- 
tor or judgment itor with return of execution nulla bona. Milwaukie & Minn. 
R. R. v. Soutter, 2 Wall. 510 (U. S. 1864) (trustee-mortgagee) ; Kennedy v. St. 
Paul & Pac. R. R., Fed. Cas. No. 7,706 (D. Minn. 1873) (bondholder) ; Covington 
Drawbridge Co. v. Shepherd, 21 How. 112 (U. S. 1858) (judgment creditor). It 
is to anticipate such antagonistic proceedings that a simple contract creditor is 
selected by those controlling the corporation as formal complainant to bring suit, 
before default on the mortgage and before corporate assets have been reduced to 
the point that they are insufficient to satisfy a judgment. See STETSON, ZT AL., op. 
cit. supra note 2, at 77-82. For current discussion of abuses attendant upon this 
procedure, see Harkin v. Brundage, 276 U. S. 36, 52 (1928), s.c., 13 F.(2d) 617, 
620 (C. C. A. 7th, 1926) ; May Hosiery Mills, Inc. v. F. & W. Grand s—1o-25 Cent 
Stores, Inc., 59 F.(2d) 218, 220-21 (D. Mont. 1932), rev’d, 64 F.(2d) 450 
(C. C. A. oth, 1933); Frank, ’ Some Realistic Reflections on Some Aspects of Cor- 
porate Reorganization (1932) 19 VA. L. REv. 541, 698; LOWENTHAL, THE INVESTOR 
Pays (1933) 5 cf. Wham, Consent Receiverships in the Federal Courts (1933) 19 
A. B. A. J. 7; Jacobs, supra, at 47-52. 

4 No binding obligation exists compelling ancillary districts to give effect to 
the proceedings in the primary district. But the custom of permitting the first 
district which has proper jurisdiction to direct the course of the proceedings there- 
after has almost made it a duty of ancillary districts so to codperate. Farmers 
Loan & Trust Co. v. Northern Pac. R. R., 72 Fed. 26 (Spec. hearing, 1896) ; Shinney 
v. North American Sav., Loan & Bldg. Co., 7 Fed. 9 (C. C. D. Utah 1899) ; Lewis 
v. American Naval Stores, 119 Fed. 391 (C. C. E. D. La. 1902); see Wickersham, 
Principal and Ancillary Receiverships (1928) 14 Va. L. REv. 599; 16 FLETCHER, 
CycLopEeDIA OF CORPORATIONS (1933) 45-48. 

5 Gatch, Tennant & Co. v. Mobile & Ohio R. R., 59 F.(2d) 217 - D. Ala. 
1932); Primos Chemical Co. v. Fulton Steel Corp., 254 Fed. 454 (N N. Y. 
1918). If a receiver is appointed without jurisdiction, the corporation is Table for 
his Ker as if he were its agent. Texas & Pac. R. R. v. Gay, 86 Tex. 571, 26 S. W. 
599 (1894). 

6 See Rosenberg, An Open Letter Containing Proposals For Amendment of the 
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reside.’ Also counsel not overscrupulous will doubtless scout the districts 
for a judge amenable to their plans.* 

Ancillary recognition of the primary jurisdiction of another district fre- 
quently is made to depend upon two differing conceptions of the nature 
of a friendly creditor’s bill: ° one that it is “ transitory ”, in the sense 
of requiring merely personal jurisdiction over the corporation; the other, 
that it is “ local ”,'° in the sense of requiring the presence of some assets 
in the district. In the few courts taking the former view, in cases where 
the only corporate property consists of tangibles outside the district, 
suit may of course be brought at the residence of either plaintiff or 
defendant ** or in any other district where the defendant waives the 
venue privilege.'* This result finds some support in cases appointing 
receivers of property outside the jurisdiction in aid of various other forms 
of equitable relief,‘* but it is impossible to reconcile with the commonly 


Bankruptcy Act so as to Aid in Combating the Depression (1932) 19 Va. L. REv. 
333, 337-38. 

a Lewis v. American Naval Stores, 119 Fed. 391, 398 (C. C. E. D. La. 
1902). 

8 For resultant evils, see LowentHaL, THe Investor Pays (1933) 111-19; 
The Railroad Reorganization Act (1933) 47 Harv. L. REv. 18, 24-31. 

® See East Tennessee, V. & G. R. R. v. Atlanta & Florida R. R., 49 Fed. 608, 
616, 617 (C. C. S. D. Ga. 1892); Horn v. Pere Marquette R. R., 151 Fed. 626, 
632 (C. C. E. D. Mich. 1907); Brown v. Cuba-American Jockey & Auto Club, 
2 F.(2d) 612, 614 (S. D. Fla. 1924), modified on other grounds, 7 F.(2d) 783 
(S. D. Fla. 1925); Seaboard Nat. Bank v. Rogers Milk Products Co., 21 F.(2d) 
414, 417 (C. C. A. 2d, 1927); Gatch, Tennant & Co. v. Mobile & Ohio R. R., 59 
F.(2d) 217, 218 (S. D. Ala. 1932). 

10 Since the primary district acts with respect to assets outside its control only 
in expectation that its orders will be sanctioned by other courts, there is no “ local ” 
question such as that involved in trespass to foreign land or decreeing conveyance of 
land in other districts. Cf. Livingston v. Jefferson, Fed. Cas. No. 8,411 (C. C. Va. 
1811) (refusing jurisdiction of an action of trespass to foreign land); Massie 
v. Watts, 6 Cranch 148 (U. S. 1810) (ordering specific performance of a con- 
tract to convey foreign land); Beale, Equitable Interests in Foreign Property 
(1907) 20 Harv. L. Rev. 382; Barbour, The Extraterritorial Effect of the Equi- 
table Decree (1919) 17 Micu. L. Rev. 527; Conriicr oF LAws RESTATEMENT 
(Proposed Final Draft, 1930) § 103. Nevertheless, the objection that primary 
receivership of the land outside the district involves a local question in this stricter 
sense has been raised and treated as controlling. Primos Chemical Co. v. Fulton 
Steel Corp., 254 Fed. 454 (N. D. N. Y. 1918) ; cf. Equitable Trust Co. v. Washington- 
Idaho Water, Light & Power Co., 300 Fed. 601 (E. D. Wash. 1924). 

11 Brown v. Cuba-American Jockey & Auto Club, 2 F.(2d) 612 (S. D. Fila. 
1924), modified on other grounds, 7 F.(2d) 783 (S. D. Fla. 1925). See Bayne v. 
Brewer Pottery Co., 82 Fed. 391, 394 (C. C. N. D. Ohio 1897) ; Manhattan Rubber 
Mfg. Co. v. Lucey Mfg. Co., 5 F.(2d) 39, 42 (C. C. A. 2d, 1925). 

12 Such is the venue in transitory actions generally. See Judicial Code § 51, 
43 STAT. 1264 (1925), 28 U.S. C. § 112 (1926). Residence of plaintiff: McCormick 
Harvesting Machine Co. v. Walthers, 134 U. S. 41 (1890); see 2 CYCLOPEDIA OF 
FepeRAL Procepure (1928) § 352. Residence of defendant: see Im re Keasbey & 
Mattison Co., 160 U. S. 221, 228 (1895); Seaboard Rice Milling Co. v. Chicago, 
R. I. & P. Ry., 270 U. S. 363, 365 (1926). 

13 The general rule in transitory actions permits waiver. Ex parte Schollen- 
berger, 96 U. S. 369 (1877); Interior Construction Co. v. Gibney, 160 U. S. 217 
(1895); see 2 C&cLopEepIA OF FepERAL Procepure (1928) § 384. The corporation, 
of course, will always waive venue in consent proceedings. ‘ 

14 Huston v. Cox, 103 Kan. 73, 172 Pac. 992 (1918) (partnership dissolution 
involving oil and gas property in another county of the same state) ; Langford v. 
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accepted theory that the proceeding on creditor’s bill is an equitable 
execution.’> More serious, appointment of a receiver in a district where 
no assets are located involves duplication of effort and expense, through 
ancillary proceedings, as to every detail of receivership administration. 

The great majority of the decisions require, in addition to personal 
jurisdiction, a control over some assets, differing, however, as to the 
kind and amount necessary. Realty or immovables located in the district 
constitute an undisputed basis of jurisdiction; ** many courts believe one 
of the two to be indispensable.'’? This requirement is often based on Sec- 
tion 55 of the Judicial Code.’* By its express terms the section is 
applicable only where the suit involves “land or other subject matter 
of a fixed character” and where such fixed property is “ partly in one 
district and partly in another”. Yet Primos Chemical Co. v. Fulton 
Steel Corp.’® held that the section invalidated a primary receivership 
granted in a district having within it movable chattels but no fixed 
tangible assets, and accordingly denied relief on an ancillary bill. In 
Gatch, Tennant & Co. v. Mobile, & Ohio R. R.?° the same reasoning 
brought the holding that, when neither district in a state has within it 
fixed properties, neither can acquire primary jurisdiction on the basis 
of control of other assets. So construed, the statute operates to restrict 
the power otherwise existing to appoint a primary receiver, rather than, 


Langford, 5 L. J. Ch. (n.s.) 60 (1835) (enforcing charge on foreign land) ; Davis 
v. Barrett, 13 L. J. Ch. (N.s.) 304 (1844) (receiver for mortgaged foreign land) ; 
see Kerr, Receivers (oth ed. 1930) 121, 122. But see Wayne, J., in Booth v. 
Clark, 17 How. 322, 335 (U. S. 1854); cf. Farmers Loan & Trust Co. v. Northern 
Pac. R. R., 72 Fed. 26, 31 (1896). If appointment of a receiver in these cases is 
final and no ancillary confirmation necessary, then, since the proceeding upon a 
creditor’s bill affects property outside the district only with the consent of the 
jurisdiction in which the property is located, the cases cited go farther in their ap- 
plication of the transitory doctrine; if, on the other hand, ancillary confirmation is 
ey, the jurisdictional question is similar to that arising under the creditor’s 

15 See Luhrig Collieries Co. v. Interstate Coal & Dock Co., 281 Fed. 265, 268 
(S. D. N. Y. 1922), aff'd, 287 Fed. 711 (C. C. A. 2d, 1923) ; Horn v. Pere Marquette 
R. R., 151 Fed. 626, 631 (C. C. E. D. Mich. 1907) ; Manhattan Rubber Mfg. Co. 
v. Lucey Mfg. Co., 5 F.(2d) 39, 42 (C. C. A. 2d, 1925), but cf. dissent, s.c., 43, 44; 
Dodd, Equity Receiverships as Proceedings in Rem (1928) 23 Itt. L. REv. 105, 
107, 113; Jacobs, supra note 3, at 39, n.68. But cf. Glenn, The Basis of the Federal 
Receivership (1925) 25 Cor. L. REv. 434. 

16 East Tennessee, V. & G. R. R. v. Atlanta & Florida R. R., 49 Fed. 608 
(C. C. D. Ga. 1892); Horn v. Pere Marquette R. R., 151 Fed. 626 (C. C. E. D. 
Mich. 1907); cf. Conrticr oF LAws RESTATEMENT (Proposed Final Draft, 1930) 
§ 50. Realty is made a basis of jurisdiction by §§ 55 and 56 of the Judicial Code, 
36 Star. 1102 (1911), 28 U. S. C. §§ 116, 117 (1926). 

17 Primos Chemical Co. v. Fulton Steel Corp., 254 Fed. 454 (N. D. N. Y. 1918) ; 
Equitable Trust Co. v. Washington-Idaho Water, Light & Pewer Co., 300 Fed. 
6o1 (E. D. Wash. 1924) ; Gatch, Tennant & Co. v. Mobile & Ohio R. R., 59 F.(2d) 
217 (S. D. Ala. 1932); see Seaboard National Bank v. Rogers Milk Products Co., 
21 F.(2d) 414, 417 (C. C. A. 2d, 1927); 6 CycLopepIA OF FEDERAL PROCEDURE 
(1929) § 3341. Contra: Primos Chemical Co. v. Fulton Steel Corp., 255 Fed. 427 
(S. D. N. Y. 1978). 

18 36 STAT. 1102 (1911), 28 U. S. C § 116 (1926). 

19 254 Fed. 454 (N. D. N. Y. 1918). 

20 sg F.(2d) 217 (S. D. Ala. 1932). 
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as was apparently intended, to extend the power of such receiver out- 
side the appointing district.** 

To set up any particular type of asset as indispensable for the exer- 
cise of primary jurisdiction, as these cases do, creates a needlessly 
arbitrary standard. Two questions of “ jurisdiction’ must be distin- 
guished. The first of these, the same for ancillary as for primary 
bills,?* may be called jurisdiction in the strict sense — power resulting 
from control over tangible property within the district or over in- 
tangible property through personal jurisdiction of the defendant. Cer- 
tainly in the case of movable chattels and specialties,?* power to appoint 
an ancillary receiver cannot be denied — otherwise such assets might 
be placed beyond the reach of any court whatever. Jurisdiction must 
likewise exist to appoint initially receivers of such properties and of in- 
tangible choses in action when a primary receiver has not theretofore 
been appointed elsewhere.** But it is a different question whether, as a 
matter of discretionary jurisdiction, a court under such circumstances 
should assume primary control in a receivership involving additional 
property in other districts, or whether, after it has acted, such other 
courts, on ancillary bills, should give effect to its decree. 

Final judgment upon these iatter questions cannot be passed without 
consideration of one further factor — the jurisdiction of a district court 
in the state of incorporation to appoint a receiver. Such a court clearly 
has jurisdiction of proceedings under a stockholder’s bill, even though 
all the corporate assets are located elsewhere.”> Proceedings by a stock- 


21 For a discussion of the related problem arising under §§ 847, 848, and 849 
of the Judicial Code, 27 Srar. 751 (1893), 28 U. S. C. 8$ 847-49 (1926), with 
regard to the sale upon reorganization of property outside the district, see Note 
(1932) 32 Cot. L. Rev. 668. 

22 The same jurisdictional requirements for an ancillary receivership apply as 
prerequisites to a primary receivership. Potter v. Victor Page Motors Corp., 300 
Fed. 885 (D. Conn. 1924); Low v. Pressed Metal Co., 91 Conn. 91, 99 Atl. 1 
Sees see Primos Chemical Co. v. Fulton Steel Corp., 255 Fed. 427, 428 (S. D. 

. ¥. 1918). 

23 See Guaranty Trust Co. of N. Y. v. Fentress, 61 F.(2d) 329, 334 (C. C. A. 
7th, 1932). 

24 Such jurisdiction has been taken. Movable chattels: Primos Chemical Co. 

v. Fulton Steel Corp., 255 Fed. 427 (S. D. N. Y. 1918); Albany City Bank v. 
Shainahetn, Clarke’s Ch. 297 (N. Y. 1840); Wilson v. Allen, 6 Barb. 542 (N. Y. 
1849) ; see Chautauque County Bank v. Risley, 19 N. Y. 369, 374 (1859) ; CLARK, 
REcEIVERS (2d ed. 1929) § 350; Hicu, Recetvers (4th ed. 1910) § 443. Specialties: 
White v. Ewing, 159 U. S. 36 (1894); Ballard v. Anderson National Bank, 222 Fed. 
57 (C.C. A. 2d, 1915) ; Brandt v. Allen, 76 Iowa 50, 40 N. W. 82 (1888); see Con- 
FLIcT OF LAws RESTATEMENT (Proposed Final Draft, 1930) § 56; CLARK, "RECEIVERS 
§ 352. Intangible choses in action: Bayne v. Brewer Pottery Co., 82 Fed. 
391 (C. C. N. D. Ohio 1897) ; McGraw v. Mott, 179 Fed. 646 (C. C. A. 4th, IQIO) ; 
Storm v. Waddell, 2 Sandf. Ch. 494 (N. Y. 1845) ; Dunn v. Seamen’s Bank for 
Savings, 118 Misc. 434, 194 N. Y. Supp. 416 (1922); see ConFLict oF LAws RE- 
STATEMENT (Proposed Final Draft, 1930) § 55(b); Hicu, RECEIVERS § 443; CLARK, 
RECEIVERS § 353. 

25 See Republican Mountain Silver Mines v. Brown, 58 Fed. 644, 645, 648 
(C. C. A. 8th, 1893) ; Hutchinson v. American Palace Car Co., 104 Fed. 182, 184, 
186 (C. C. D. Me. 1900). The older cases hold a stockholder’s bill for dissolu- 
tion cannot be granted outside the state of domicil. Sidway v. Missouri Land & 
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holder and by a creditor are closely analogous; indeed, they are often 
utilized to accomplish the same business ends,”* and scattered dicta 
have suggested that the prerequisites of jurisdiction may also be simi- 
lar.27_ Obviously, the same considerations of inconvenience and of 
inconsistency with the theory of equitable execution may be urged against 
jurisdiction on the part of a domiciliary district as against that of any 
other district in which no assets are located.** 

Clearly, concepts of jurisdiction do not solve these problems. Under 
any view, the primary court must deal with property outside the dis- 
trict if such property exists; whether it constitutes all or only a sub- 
stantial part of the corporate assets, aid through ancillary receiverships 
must and can be utilized. Nor can a general rule be stated to indicate 
when jurisdiction to appoint a primary receiver should be exercised, 
though perhaps legislative limitation of primary jurisdiction to one 
district only, such as the corporation’s principal place of business, is 
necessary to eliminate shopping for the receivership judge.*® Certainly, 
relief should be withheld unless there is substantial justification in con- 
venience and economy for granting it. In some instances —as in the 
case of a foreign corporation with negligible assets or no assets what- 
ever in the district *° — want of justification may be so obvious as to 


Live Stock Co., ror Fed. 481 (C. C. S. D. Mo. 1900) ; Parks v. Bankers Corp., 140 
Fed. 160 (C. C. S. D. N. Y. 1905); Pearce v. Sutherland, 164 Fed. 609 (C. C. A. 
gth, 1908) ; Maguire v. Mortgage Co. of America, 203 Fed. 858 (C. C. A. 2d, 
1913); see 17 FLETCHER, CYCLOPEDIA OF CORPORATIONS (1933) 393, 775, 776; Note 
(1931) 44 Harv. L. Rev. 437, 438, n.6. But cf. Potter v. Victor Page Motors Corp., 
300 Fed. 885 (D. Conn. 1924). 

26 See, e.g., Lewis v. American Naval Stores, 119 Fed. 391 (C. C. E. D. La. 
1902), where plaintiff in a consent receivership was both a creditor and stockholder 
of the corporation; Jacobs, Jurisdiction of Federal Courts in Receivership Cases 
(1931) (unpublished thesis in the Harvard Law School Library). But see Luhrig 
Collieries Co. v. Interstate Coal & Dock Co., 281 Fed. 265, 268 (S. D. N. Y. 1922). 
Although the cases cited in note 25, supra, are all suits for equitable relief against 
fraud on stockholders, or suits for dissolution, there seems to be no reason why 
the jurisdictional requirements for friendly stockholders’ suits should differ. 

27 See Lewis v. American Naval Stores, 119 Fed. 391, 395, 396 (C. C. E. D. La. 
1902); Hutchinson v. American Palace Car Co., 104 Fed. 182, 184 (C. C. D. Me. 


1900). 

28 Realistic analysis of the theoretical basis of consent receiverships is confused 
by the antithesis between theory and practice. Actually, the primary purpose is not 
conservation of assets for benefit of creditors but judicial moratorium for the corpo- 
ration during which its affairs may be reorganized by the “control.” See Jacobs, 
supra note 3, at 32-37, 53, 54; Wham, supra note 3, at 9. Compare Wabash, St. L. 
& Pac. Ry. v. Central Trust Co., 22 Fed. 138 (C. C. N. D. Ohio 1884), where the pro- 
ceedings were begun upon the corporation’s own bill; see Clarke v. Central Rail- 
road & Banking Co. of Ga., 54 Fed. 556, 557, 558 (C. C. S. D.,Ga. 1893), where 
such a method was favorably referred to; STETSON, ET AL., supra note 2, at 85, 86. 

29 See note 8, supra. Statutory adoption of the principal place of business, as in 
the amendment to the Bankruptcy Act, § 77 (a), 47 Stat. 1482 (1933), would re- 
move in addition the necessity of ancillary proceedings. Legislation to that effect 
is pending in Congress. See H. R. 5884, passed by the House and referred to the 
Senate Judiciary Committee June 6, 1933. Cf. Farmers Loan & Trust Co. v. 
Northern Pac. R. R., 72 Fed. 26, 30, 31 (Spec. hearing, 1896). 

30 The mere fact that the defendant is a foreign corporation does not deprive a 
district court from assuming primary jurisdiction of assets under its control. Cen- 
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warrant another court on ancillary bill in treating it as equivalent to 
want of jurisdiction; in others, corporate domicil within the district or 
control over substantial assets of one kind or another may warrant 
ancillary aid. Rigorous limitation upon the exercise of jurisdiction, 
however, should properly come from the primary district alone; its ac- 
ceptance of initial control should generally be sufficient evidence of fair- 
ness and expediency to sanction ancillary recognition. 


LEGISLATION 


LOANS FROM THE PWA IN Excess oF City Dest Lruits.' — During 
the past six months the Federal Public Works Administration, acting un- 
der the NIRA ?, has advanced and granted to various municipalities an 
almost fabulous sum of money for the furtherance of non-federal pro- 
jects.* Thirty percent of the cost of the approved undertaking is 
donated outright; * financing of the balance is facilitated by the presi- 
dent’s authority to purchase municipal bonds.® However, since efforts 
to divert a share of this flow of federal aid necessarily involve some 
eventual incurring of indebtedness, the local governments in nearly every 
state are faced, inauspiciously enough, with their constitutional ® or 


tral Trust Co. v. McGeorge, 151 U. S. 129 (1893); Luhrig Collieries Co. v. Inter- 
state Coal & Dock Co., 281 Fed. 265 (S. D. N. Y. 1922), aff'd, 287 Fed. 711 
(C. C. A. 2d, 1923), cert. denied sub. nom. Thosmil Holding Corp. v. Interstate 
Coal & Dock Co., 262 U. S. 751 (1923); Horn v. Pere Marquette R. R., 151 Fed. 
626 (C. C. E. D. Mich. 1907); Lewis v. American Naval Stores, 119 Fed. 391 
(C. C. E. D. La. 1902) ; see BALLANTINE, ZT AL., SoME LEGAL PHASES OF CORPORATE 
FINANCING, REORGANIZATION AND REGULATION (1931) 83. 


1 This is the fourth of a series of notes dealing with municipal finance. See 
Legislative Aid to Creditors of Defaulting State Political Subdivisions — Home Rule 
Objections (1933) 46 Harv. L. Rev. 1317; Tax Anticipation as a Device for the 
Evasion of Constitutional Restrictions on Municipal Indebtedness (1932) 45 id. 
404; Municipal Liability Upon Improvement Bonds (1931) 44 id. 610. 

2 Public No. 67, § 201(a), 73d Cong. 1st Sess. 

3 By Nov. 1, 1933, nearly $300,000,000. See (Nov. 4, 1933) 137 COMMERCIAL 
AND FINANCIAL CHRONICLE 3247. Through July 31, 1933, the R. F. C. had con- 
tracted to loan $225,000,000 to local governments. See The Bond Buyer, Nov. 4, 
1933, at 2. For a description of the R. F. C. activities, see Betters, Federal Aid for 
Municipalities (1933) 22 Nat. Mun. Rev. 174. 

* See § 203(a) (2). 

5 See § 203(a) (3). 

6 Ara. Const. §§ 225, 226; Ariz. Const. art. IX, § 8; Arx. Const. Amend. No. 
11; Car. Const. art. XI, § 18; Coro. Const. art. XI, §8; Ga. Cowst. art. VII, 
§ 7; Ipano Const. art. 8, § 3; Itt. Const. art. 9, § 12; Inp. Const. art. 13, §1; 
Iowa Const. art. XI, §3; Ky. Const. §§ 157, 158; La. Const. art. 14, § 24; ME. 
Const. arts. 22, 34; Micu. Const. art. VIII, § 24; Mo. Const. art. 10, § 12; Mont. 
Const. art. XIII, §6; Nev. Const. art. VIII, §8; N. M. Const. art. 9, $13; 
N. C. Const. art. VII, § 7; N. D. Const. art. 35, § 183; Oxia. Const. art. 10, § 26; 
Pa. Const. art. 9, §§ 8, 15; S. C. Const. art. 8, §7; S. D. Const. art. XIII, § 4; 
Tex. Const. art. XI, §§ 5, 7; Uran Const. art. XIV, §§ 3, 4; Va. Const. art. 127; 
Wasu. Const. art. 8, §6; W. Va. Const. art. 10, §8; Wis. Constr. art. XI, § 3; 
Wyo. Const. art. XVI, §§ 4, 5. For general discussion, see 1 Di1ton, MUNICIPAL 


1934] LEGISLATION 689 


statutory 7 debt limits. Congress, in providing that “ the president, 
in his discretion . . . may extend any of the benefits of this title to 
any .. . municipality notwithstanding any constitutional or legal re- 
striction on the right or power of such . ... municipality to incur in- 
debtness ”,® has not succeeded in cutting these knots which tie the 
borrowers’ hands. Since it cannot legislate for the units of govern- 
ment within the states upon a subject entirely controlled by local law, 
this section can hardly be more than an expression of the policy to be 
pursued by the money-lender, averring its willingness to loan if the bor- 
rowers can overcome their scruples or legal limitations on receiving. 
Thus the problem of providing for acceptance was left to the local 
governments alone.® 

Although financial dodges have occasionally been employed,’ in the 
main the efforts to codperate with Washington have taken the form of 
direct legal attack. Courts in a few instances have felt that in emer- 
gencies limitation on indebtedness should not stand in the way of pre- 
vention of “ insurrection ” ** nor deter amelioration of public conditions 
generally.” 

That this result would not be reached universally is apparent from 
the activity of the state legislatures. The problem presented to them by 


CorporaTions (5th ed. 1911) §§ 190 et seg.; Secrist, AN Economic ANALYSIS OF 
THE CONSTITUTIONAL RESTRICTIONS UPON PUBLIC INDEBTEDNESS IN THE UNITED 
STATEs (1914) 74 et seg.; LANCASTER, STATE SUPERVISION OF MUNICIPAL INDEBTED- 
NESS (1923) 23-40. 

7 Arx. Dic. Stat. (Crawford and Moses, Supp. 1927) § 7588a; Cat. Gen. Laws 
(Deering, 1931) § 5178-4; Conn. Gen. STAT. (1930) § 470; Fra. Comp. Laws 
“1927) § 3011; Ga. Cope Ann. (Michie, 1926) § 6563; Mass. Gen. Laws (1932) 
c. 44, §10; Minn. Stat. (Mason, 1927) § 1938; Miss. Cope ANN. (1930) § 2484, 
(Supp. 1933) §$5977-1-86; Mont. Rev. Cope (Choate, 1921) §§ 5039-64; NEB. 
Comp. Srat. (1929) §§$ 11-401-11; Nev. Comp. Laws (Hillyer, 1929) § 1128-5; 
N. H. Pus. Laws (1926) c. 59, §7; N. J. Comp. Stat. (Supp. 1930) § *136- 
46001(1)—(41) ; N. M. Srat. Ann. (Courtright, 1929) § 90-402; N. Y. Comp. Laws 
(Cahill, 1930) c. 11, $13, c. 26, $3; N. C. Cope Ann. (Michie, 1931) § 2693; 
N. D. Comp. Laws ANN. (1913) §§ 2218, 4043, 4253; O10 Gen. Cope (Page, 1932) 
§§ 2293-14-18; Ore. Cope ANN. (1930) § 56-2301; R. I. Gen. Laws (1923) § 673; 
Tenn. Cove (Michie, 1932) § 3705; Vr. Gen. Laws (1917) § 4082. For general 
discussion, see 6 McQuitimn, Municrpat Corporations (2d ed. 1928) §§ 2364 
et seg.; LANCASTER, Op. cit. supra note 6, at 41-60. 

8 Section 203(d). On the question of the constitutionality of the PWA, the 
reasoning of Massachusetts v. Mellon, 262 U.S. 447 (1923), offers a helpful anal- 
ogy. That case involved a federal statute, dispensing aid for maternity betterment 
to be apportioned among the states as they should demand it. The contention that 
the act was void, though nething was to be done without state application, was 
summarily dismissed. The decision seems to illustrate a policy of immunizing from 
effective attack congressional appropriations and the expending power thereto 
attached. 

® Where the problem was not successfully solved, projects have been enjoined as 
locally bad. Wadsworth v Santaquin City (Utah 1933, as yet unreported) ; Scholtz 
v. McCord, 150 So. 234 (Fla. 1933); see also Hagler v. Salem, N. Y. Times, Oct. 15, 
1933, at 7 (Mo. County Ct.). 

10 See p. 692, infra. 

11 State v. Martin, 23 Pac.(2d) 1 (Wash. 1933), (1933) 47 Harv. L. REv. 360. 

12 Muskegon Heights v. Danigelis, 253 Mich. 260, 235 N. W. 83, 73 A. L. R. 
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the statutory form of restriction seems simple enough, yet there are 
striking differences among the remedies adopted. The New York act 
is the most direct: “ All provisions of . . . any law which tend to pre- 
vent . . . municipalities . . . from taking advantage of the provisions 
of the National Industrial Recovery Act shall be inoperative.” ** The 
Ohio act provides for two alternatives: if approved by a majority of 
those voting at a special election, bonds may be issued exempt from 
the provisions which limit indebtedness; or, without an election, debt 
limits may be exceeded, “ provided, however, that the aggregate amount 
of such bonds issued under this act in excess of such limitations shall 
not exceed the amount by which the net indebtedness of the municipality 
. . . within such debt limitations . . . will have been reduced by the 
31st day of December, 1938.” 7* In New Hampshire authority to ex- 
ceed debt limits may be granted by the governor and council; ‘* Rhode 
Island placed control in an Emergency Public Works Commission.*® 
These four enactments are illustrative of the manner in which statutory 
limitations may be handled; choice between them will depend on polit- 
ical rather than legal considerations.1” 

Fewer avenues are open for the circumvention of constitutional ob- 
stacles, since without judicial codperation a sweeping declaration of 
inapplicability will not suffice. Yet the Colorado act authorizes cities 
and towns to issue bonds in spite of constitutional limitations.* Only a 
prayer can accompany such legislation. Even though the emergency be 
argued to expand legislative powers, it is surprising if a creature of the 
constitution can repudiate its express commands by a mere statement. 
Subtler means would seem to be necessary and have generally been em- 
ployed. At least fourteen states, or more than half of those having con- 
stitutional barriers,’® have authorized “ revenue bonds ”, payabie solely 


13 N. Y. Laws 1933, c. 782, §1. The section continues: “. . . but the above 
provisions shall not operate to dispense with the approval by a state department, 
board, officer, or commission of a project where approval is necessary under exist- 
ing provisions of law.” Secretary Ickes, in A Statement to the American Legis- 
lators by the Federal Administrator of Public Works (Dec., 1933) StaTE Gov. 3-4, 
cautions: “ Since in some respects the New York bill is ambiguous and ineffective, 
care should be taken in using it as a model.” 

14 Spec. Sess. 1933, Amended Substitute S. B. No. 38. 

15 N. H. Pub. Laws 1933, c. 162. 

16 R. I. Pub. Laws June Sess. 1933, c. 2078. See Ickes, supra note 13, at 4: 
“.. . this [feature] is undesirable because of the delay incident to a multiple re- 
view of a project by both the state commission and the Federal Public Works 
Administration. There is, however, much to be said for permitting municipalities 
to borrow in excess of their debt limits only where a state commission has ap- 
proved the loan.” 

17 Mass. Acts 1933, c. 49, establishes a commission similar to that of Rhode 
Island and subject to the same criticism. No loans exceeding debt limits are ap- 
proved, it being felt that Mass. Acts 1933, c. 366, increasing the statutory limit by 
one percent, suffices. Conn. Pub. Acts 1933, cc. 312, 321, provide that the type of 
improvements favored by NIRA shall not be counted as debts subject to limita- 
tion. Op. Atr’y Gen. Conn., Aug. 21, 1933, at 5. 

18 Colo. Laws Extraordinary Sess. 1933, c. 16. 

19 See note 6, supra. 
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out of income from public works thereby financed.”® The statutes are 
careful to state that they do not authorize pledging the credit of the 
municipality ,?* or payment of the bonds by taxation,” being thus drafted 
to fall outside the policy of debt limits, which were intended to control the 
common desire to procrastinate and to relegate present obligations onto 
the shoulders of taxpaying posterity.2* This has been a traditional ap- 
proach: ** contracts with builders of public works, framed to provide for 
their payment “ out of the revenues ” of the utilities, or secured by a 
mortgage of the utility property alone, had been fairly uniformly sus- 
tained.2> Only a few courts had refused to concede the effectiveness of 
the “ special fund ” doctrine; ** the chief difficulties which had arisen 
had been based on peculiarities in particular statutes and contracts.?’ 
Several recent excursions on this path have come before the courts. In 
answer to questions propounded by the governor, the Supreme Court of 


20 Ala. Gen. Acts Spec. Sess. 1933, Nos. 46, 47, 66, 102, 107; Idaho Laws 1933, 
cc. 186, 187; Ind. Acts 1933, c. 85, p. 561, c. 187, p. 921; Iowa Acts 1933, c. III, 
p. 137; Me. Pub. Laws 1933, c. 243, § 6, c. 251, §8; Mo. Laws 1933, p. 363; Neb. 
Laws 1933, c. 146; N. M. Laws 1933, c. 57; Ore. Laws 1933, c. 297, §3; S. C. Laws 
1933, act 299, § 11; Utah Laws 2d Spec. Sess. 1933, c. 22, §3; Va. Acts Extra Sess. 
1933, Cc. 26, § 5(a); W. Va. Acts 1933, cc. 61-87. 

21 Practically all the statutes, with minor differences in phraseology, provide: 
“such bonds shall not, in any event, constitute an indebtedness of the municipality 
within the meaning of any constitutional restrictions or limitations”. The forms 
adopted vary as widely as do those in derogation of statutory debt limits and dif- 
ferences in scope are equally broad. The Virginia act, Va. Laws 1933, c. 26, pur- 
ports to create an entirely new bond code. Aside from the procedural difficulties 
which may be erased, it is hard to see how it can have effect as anything more than 
a “revenue bond” act, since the debt limit provisions are constitutional. Va. 
Const., art. 127. But cf. Ickes, supra note 13, at 5. 

22 Though implied in all the statutes, such a provision is set out in but one, 
Ore. Laws 1933, c. 297, § 3. 

23 See ANDERSON, AMERICAN City GOVERNMENT (1925) 587 et seg.; SECRIST, 
op. cit. supra note 6, at 59; LANCASTER, op. cit. supra note 6, at 23. 

24 Originating, it is supposed, in the use of special assessment bonds, and sus- 
tained in Winston v. Spokane, 12 Wash. 524, 41 Pac. 888 (1895), which has come 
to be a leading case for the “ revenue bond ” or “ special fund ” doctrine. See Notes 
(1931) 44 Harv. L. REv. 610, (1931) 72 A. L. R. 687. 

25 See, e.g., Moore v. City of Nampa, 276 U. S. 536 (1928); In re California 
Toll Bridge Authority, 212 Cal. 298, 298 Pac. 485 (1931); Klein v. Louisville, 224 
Ky. 624, 6 S. W.(2d) 1104 (1928); Bell v. Fayette, 325 Mo. 75, 28 S. W.(2d) 356 
(1930) ; Kasch v. Miller, 104 Ohio St. 281, 135 N. E. 813 (1922); 1 DILton, op. cit. 
supra note 6, § 198; 6 McQuILLIN, op. cit. supra note 7, §§ 2387-89. See also Note 
(1931) 72 A. L. R. 687. 

26 Feil v. Coeur d’Alene, 23 Idaho 32, 129 Pac. 643 (1913); Miller v. Buhl, 
48 Idaho 668, 284 Pac. 843 (1930) ; Rodman v. Munson, 13 Barb. 63 (N. Y. 1852), 
ys ‘4 Barb. 188 (N. Y. 1852); Zachary v. Wagoner, 146 Okla. 268, 292 Pac. 345 

1930). 

27 Garrett v. Swanton, 216 Cal. 220, 229, 13 Pac.(2d) 725, 729 (1932), states 
two cases in which a “ special fund ” will not be allowed: where the special fund 
must be “ fed ” from general funds; or where the city will suffer a loss if the special 
fund is insufficient to meet the obligations incurred. So also where a mortgage is 
placed upon an existing plant: Joliet v. Alexander, 194 Ill. 457, 62 N. E. 861 (1902) ; 
or where, for the purchase of merely part of the plant, the revenues from the whole 
are pledged: City of Campbell, Mo. v. Arkansas-Missouri Power Co., 55 F.(2d) 
560 (C. C. A. 8th, 1932); see 6 McQurtin, op. cit. supra note 7, § 2389; Note 
(1931) 72 A. L. R. 687; cf. note 32, infra. 
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Alabama upheld ** such a statute; ® the Supreme Court of New Mexico 
also recognized the doctrine,*° dismissing a taxpayer’s bill to enjoin 
municipal borrowing from the R. F. C. in accordance with the legislation 
in that state.** 

That “ special fund ” legislation has been upheld does not mean that 
the way of the draftsman of contracts and bond issues is fully smoothed. 
He must be careful to make clear that the general credit of the city is in 
no manner affected, whether the project be a new one, or the improvement 
of utilities already municipally owned.** The latter situation involves 
painstaking appraisal of the proportion of revenue and security attribut- 
able to the improvements. A recent Utah bond issue was held to fail 
because municipally owned water rights were not valued sufficiently 
highly, while revenues to be expected from the improvement were over- 
estimated.** 

Where the improvement will result in no increase in revenues, or in 
the wide field of non-revenue producing public work, the special fund 
expedient of the recent statutes is of course unworkable. Under these 
circumstances tax anticipation warrants, “ special assessment bonds ”, 
purchase of property on “ installment contract ”’, and creation of separate 
— though coéxtensive — taxing districts, have been employed and coun- 
tenanced.** Several devices of this artificial character have been the 
subject of previous discussions in this Revrew.*® 

Where courts and counsel are so consistently disingenuous, one may 
suspect the legal form outmoded. The product in the main of the panic 
of 1873, the fear of political mismanagement, and of the unwise sub- 
sidization of railroads,** the debt limits now serve, where they serve at 
all, to cramp expanding needs of government and to place inflexible and 
arbitrary bounds on long-term financing.*? Municipal self-restraint, 


28 In re Opinions of the Justices, 226 Ala. 570, 148 So. 111 (1933), tacitly fol- 
lowing Alabama State Bridge Corp. v. Smith, 217 Ala. 311, 116 So. 695 (1928). 

29 Ala. Gen. Acts Extra Sess. 1933, No. 46, p. 22. 

380 Seward v. Bowers, 24 Pac.(2d) 253 (N. M. 1933). 

31 N. M. Laws 1933, c. 57. 

82 Revenues from existing public works reduce taxpayers’ burdens. Pledge of 
these revenues is, pro tanto, reduction of municipal] assets outside the special fund 
of the improvement. This reasoning defeated a bond issue in Fjeldsted v. Ogden 
City (Utah 1933, as yet unreported), a jurisdiction in which the “ special fund ” 
doctrine nominally obtains. Barnes v. Lehi City, 74 Utah 321, 279 Pac. 878 
(1929) ; see note 27, supra. 

383 Wadsworth v. Santaquin City (Utah 1933, as yet unreported). 

34 See citations in note 1, supra; Note (1914) 14 Cox. L. REv. 70; 1 DIt1on, 
op. cit. supra note 6, §§ 194-200; 6 McQuILLIN, op. cit. supra note 7, §§ 2387-94; 
Notes (1931) 71 A. L. R. 1318; 72 id. 687. 

A few statutes have employed these more devious forms. See Cal. Laws 1933, 
c. 1055; Ill. 1933, S. B. Nos. 245, 716, 1st Spec. Sess. 1933, H. B. Nos. 3, 4, 5, 6, 
7, 40; Tex. Laws 3d Called Sess. 1932, c. 24. It has been suggested that some 
cities may wish to issue illegal bonds, relying upon a “moral obligation” to 
repay. See (July 8, 1933) BULLETIN oF THE AMERICAN LEGISLATORS’ Ass’N, 
No. BXss. 35 See note 1, supra. 

36 See SrecrIST, op. cit. supra note 6, at 54 et seg.; LANCASTER, op. cit. supra 
note 6, at 23. 

37 See SecristT, op. cit. supra note 6, at 84-126; LANCASTER, op. cit. supra 
note 6, at 31-33; ANDERSON, op. cit. supra note 23, at 590; Ickes, supra note 13, at 5. 
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enforced by the desire to maintain credit and by a now fiscally-conscious 
electorate, offers more hope than debt limit legislation.** Where local 
corruption, incompetency, or extravagance are feared, central control 
of budgets, exemplified by temporary measures in Massachusetts, Rhode 
Island, and Virginia,*® might well prove satisfactory as a permanent 
solution.*° 


CaPITAL Stock REDUCTION AS AFFECTING THE RIGHTS OF CREDITORS. 
— In sharp contrast to the capital stock increases in favor prior to 1929, 
corporate practice has recently shifted to a heretofore comparatively 
unused device, capital stock reduction. By its aid many corporations 
have succeeded in eliminating or reducing — on their books — deficits 
piled up during the depresssion, thus restoring hope of dividends. 
Again, this expedient may be utilized when it develops that assets are 
greater than can profitably be used in the corporate business, and the 
stockholders wish to withdraw part of their investment without a total 
dissolution.* In either event, the transaction is a bookkeeping adjust- 


38 Many of the cases mention the “ moral obligation” to pay for municipal 
enterprises, no matter how they may be insulated by artful dodges. See Folland, J., 
in Fjeldsted v. Ogden City (Utah 1933, as yet unreported). 

39 Mass. Acts 1933, c. 49; R. I. Pub. Acts June Sess. 1933, c. 2078; Va. Laws 
1933, c. 26. 

40 Perfect supervision, characterized by its flexibility, would enable cities to 
borrow in times of depression, when needs are great and values and tax-paying 
abilities small, and restrict them in good times, when there is no need to resort 
to borrowed money for possible extravagance. See Ickes, supra note 13, at 5; 
LANCASTER, Op. cit. supra note 6, at 91-104; SECRIST, op. cit. supra note 6, at 
104-26; ANDERSON, op. cit. supra, note 23, at 591-603. 


1 “Capital stock ”, as here used, refers to that figure on the liability side of the 
corporate balance sheet which represents the total value of the consideration that 
is either required by statute to have been received for the shares, or, in accordance 
with statute, assigned thereto by corporate act, and excludes paid-in surplus. ‘“ Re- 
duction of capital stock” means only a bookkeeping transaction decreasing that 
figure. It may be accomplished by a reduction of par value, or of the number of 
shares, or by purchase and retirement. It does not refer to: (a) any change in the 
actual assets of a corporation; (b) purchase of its shares not followed by their re- 
tirement ; cf. San Antonio Hardware Co. v. Sanger, 151 S. W. 1104 (Tex. Civ. App. 
1912) ; 11 FLETCHER, CYCLOPEDIA OF CORPORATIONS (1932) § 5148; (c) redemption 
of stock according to contract; (d) any reclassification which does not decrease the 
capital stock. The distinction between reduction and reclassification is not always 
apparent where no-par stock is involved. Cf. Delaware ex rel. Radio Corp. of Am. 
v. Benson, 32 Del. 576, 128 Atl. 107 (1924). 

2 See a discussion of the Electric Bond & Share reduction in Cartinhour and 
Dewey, Capitalization Changes as a Result of Depression (April, 1932) Corp. Prac. 
Rev. 26, 30; advertisement by Nat. City Bank, N. Y. Times, Dec. 6, 1933, at 39; 
Hornberger, Accounting for No-Par Stocks During the Depression (1933) 8 Ac- 
COUNTING REv. 58, 59. Current instances are noted in Moopy’s INDEX, WEEKLY 
Service. In an early case, a deficit was turned into a million dollar surplus, out 
of which dividends were paid. See United Rys. of San Francisco, 6 Ops. Cat. R. R. 
Comm. 961, 967 (1915). 

3 See, e.g., Continental Securities Co. v. Northern Securities Co., 66 N. J. Eq. 
274, 57 Atl. 876 (1904) (holding-company forced under anti-trust laws to dis- 
associate itself from a railroad); Irvine v. Old Kentucky Distillery, 208 Ky. 414, 
271 S. W. 577 (1924) (Eighteenth Amendment). 
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ment * which makes available to stockholders assets to which by law 
they would not be otherwise entitled.° 

On reduction, however, there necessarily arises a fundamental clash 
of interest between stockholders and creditors. The former, regarding 
it as pro tanto dissolution,® urge that they are entitled to the advantages, 
for dividend purposes or otherwise, of the diminished capital stock ac- 
count. Creditors object that, as in dissolution, there should be no dis- 
tribution until all outstanding claims are paid. They point, further, 
to the fact that a corporation has no interest in keeping assets in- 
tact when dealing with its stockholders. Recognizing this, and that 
creditors have only the corporate assets to look to for satisfaction of 
their claims, the law has in general demanded retention by the cor- 
poration of a minimum financial reserve,’ and has decreed that the 
capital stock shall be the public measure thereof. Thus payment 
of dividends from assets represented by that account is prohibited,® 
and misrepresentation of the account is penalized.° Yet statutory 
authority for its almost arbitrary reduction exists in almost every 
state." 


4 A liability of $100,000, consisting of 1000 shares of stock with a par value 
of $100 each, can be reduced to $20,000 by calling in the 1000 shares and issuing 
one share of the same par value for each five called in. Assuming that the other 
items of the balance sheet remain the same, a $30,000 deficit, for instance, becomes 
a $50,000 surplus, the assets of the corporation and the several interests of the 
shareholders therein remaining unchanged. Dividends are now possible. See notes 
5,9, infra. Similarly, a corporation carrying assets at boom prices may charge off 
the excess valuations without increasing its deficit, by writing them off against 
the surplus so created. See Hornberger, supra note 2, at 58-60. 

5 In New York and several other states, payment except out of surplus is pro- 
hibited by statute, and it has been declared illegal at common law. See Weiner, 
Theory of Anglo-American Dividend Law: American Statutes and Cases (1929) 
29 Cot. L. REv. 461, 467-73. See also note 9, infra. 

6 See Seeley v. National Exchange Bank, 8 Daly 400, 402 (N. Y. 1878), aff'd, 
78 N. Y. 608 (1879). 

7 See Swayne, J., in Sanger v. Upton, 91 U. S. 56, 60 (1875): “The capital 
stock of an incorporated company is a fund set apart for the payment of its debts. 
It is a substitute for the personal liability which subsists in private copartner- 
ships. . . . It is publicly pledged to those who deal with the corporation, for their 
security.” See also Hospes v. Northwestern Mfg. & Car Co., 48 Minn. 174, 197, 
so N. W. 1117, 1121 (1892); Van Cleve v. Berkey, 143 Mo. 109, 129, 44 S. W. 
743, 748 (1898). . 

8 “Tn the solution of many legal questions, it is assumed more or less articu- 
lately, that the corporate creditors rely upon this amount as their margin of safety, 
as a substitute for the personal liability of the owners of the business.” GRAHAM 
AND Katz, ACCOUNTING IN LAw PractTIcE (1932) 152; see Bonbright, The Dangers 
of Shares without Par Value (1924) 24 Cor. L. REv. 449, 450. 

® For an analysis of the laws regulating dividend payments and their relation to 
the capital stock account, see Weiner, Anglo-American Dividend Law (1928) 28 
Cot. L. Rev. 1046, (1929) 29 id. 461, Amount Available for Dividends Where No 
Par Shares Have Been Issued (1929) 29 id. 906; Weiner and Bonbright, Theory of 
Anglo-American Dividend Law; Surplus and Profits (1930) 30 id. 330, 954. 

10 See Dopp, Stock WATERING (1932) passim. 

11 Tt is generally held that authority to reduce must be specifically given by 
statute. See Note (1926) 44 A. L. R. 11, 13; 11 FLETCHER, op. cit. supra note I, 
§ 5147. But cf. Commercial Nat. Bank v. Gilinsky, 142 Iowa 178, 183, 120 N. W. 
476, 477 (1909). Authority to increase does not imply authority to reduce. Seig- 
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Many statutes and the few cases on reduction differentiate, when 
providing for distribution of assets, between those consisting of unpaid 
stock subscriptions and those comprised of other corporate property. Of 
the eleven statutes specifically dealing with subscription liability, all 
but the Maryland law '* provide that no reduction shall release or re- 
duce it, as to debts theretofore contracted.‘* This also seems to be the 
attitude of the courts independent of statute.'* Although there seems 
to be no logical reason for a different attitude toward disposition of other 
corporate resources, only two states purport to give similar protection 
to both classes. Wisconsin renders distribution a practical impossibility 
when creditors are present by providing that all stockholders voting for 
it “shall be jointly and severally liable to any creditor whose debt 
shall then remain unpaid to an amount equal to the whole amount re- 
funded to the stockholders and credited upon their debts for unpaid 
stock.” *° West Virginia allows payment out of surplus created by re- 
duction but provides for reaching assets so distributed.1* This condi- 
tion subjects creditors to the disadvantages of tracing and collecting dis- 
persed moneys. 

The other statutes, roughly divisible into five groups, allow final pay- 
ment out of surplus despite existing debts when certain conditions are 
fulfilled. (1) In New York and nine other states the assets to remain 
must exceed the sum of liabilities and capital stock as reduced.*7 (2) In 


nouret v. Home Ins. Co., 24 Fed. 332 (C. C. E. D. La. 1885). In Georgia, it ap- 
pears to be included in the power to amend the charter. See PARKER, CORPORATION 
Manuat (35th ed. 1934) 352. This discussion excludes the special problems raised 
by banks, insurance companies, and utilities, for which there are separate statutory 
provisions in most states. ; 

12 Mp. Ann. Cope (Bagby, 1924) art. 23, $$ 31, 32, as amended by Laws 1931, 
c. 480. 

13 Ara. Cope (Michie, 1928) § 7003; Nev. Comp. Laws (Hillyer, 1929) § 1624, 
as amended by Laws 1931, c. 224, § 7; N. J. Comp. Start. (1910) p. 1616, § 29, as 
amended by Laws 1932, c. 18; N. M. Stat. Ann. (Courtright, 1929) §§ 32-131, 
32-134; N. C. Cope Ann. (Michie, 1931) § 1161; R. I. Gen. Laws (1923) tit. 24, 
c. 248, § 53, as amended by Laws 1932, c. 1941, §3; S. C. Cope (Michie, 1932) 
§ 7689; Tex. Stat. (Vernon, 1928) art. 1332; W. Va. Cope (Michie, 1932) c. 31, 
art. 1, §§ 11, 14; Wis. Stat. (1931) § 182.08. 

14 Re State Ins. Co., 14 Fed. 28 (C. C. N. D. Ill. 1882) ; Cammack v. Levy, 120 
La. 873, 876, 45 So. 925, 926 (1908) ; Coquard v. St. Louis Cotton Compress Co., 
7S. W. 176 (Mo. 1888). Subsequent creditors can claim no protection, because 
they have not relied on the original capital stock account. Gade v. Forest Glen 
Brick Co., 165 Ill. 367, 46 N. E. 286 (1897) ; Shoemaker v. Washburn Lumber Co., 
97 Wis. 585, 73 N. W. 333 (1897). In Vrooman v. Vansant, 215 Pa. 75, 64 Atl. 
394 (1906), elimination of subscription liability by treating unpaid balance as treas- 
ury stock was held unobjectionable as to subsequent creditors. This problem is of 
no great importance, however, for most stock is fully paid up. 

15 Wis. STaT. (1931) § 182.08. 

16 W. Va. Cope (Michie, 1932) § 3026. 

17 IpaHo Cope (1932) § 29-148; La. Gen. Stat. (Dart, 1932) § 1125; Mp. ANN. 
Cope (Bagby, 1924) art. 23, §§ 31, 32, as amended by Laws 1931, c. 480; Minn. 
Laws 1933, C. 300, § 38; Nev. Comp. Laws (Hillyer, 1929) § 1624, as amended by 
Laws 1931, c. 224, §7; N. Y. Cons. Laws (Cahill, 1930) c. 60, § 36; S. C. Cope 
(Michie, 1932) § 7689, semble; Wash. Laws 1933, c. 185, § 56. Arkansas and 
Florida have similar provisions, but require the maintenance of a minimum capital 
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the District of Columbia and eight states, the capital stock as reduced 
must exceed existing liabilities,’* or liabilities plus contemplated fixed 
investments.'® (3) In about one quarter of the states, the corporation 
must be solvent.?° (4) In Nebraska and Virginia, the rights of creditors 
must not be affected.*1 (5) Twelve statutes make no mention of the 
problem of distribution, but merely require certain formalities before 
reduction is permitted.?” 

None of these enactments gives adequate protection to the creditor, 
properly the chief object of all such legislation. The New York test 
fails to provide a restraint on diminution of the stock account, allow- 
ing nullification of the laws heretofore discussed which use that ac- 
count as the basis of protection. A corporation not bankrupt to start 
with can always have assets greater than liabilities plus capital stock if 
the latter may be reduced to zero.** The second class of statutes at 
least requires maintenance of a ratio of two to one between assets and 
liabilities. Although impressive on its face, this rule neglects the im- 
portance to creditors of the difference between fixed and liquid assets. 
The prerequisite of solvency demanded by the third group might be 
construed ** to demand retention of sufficient liquid reserves to meet 


stock account of $300 and $500 respectively. Ark. Laws 1931, c. 255, § 24; FLa. 
Comp. Laws (1927) § 6548. 

18 D. C. Cope (1929) tit. 5, § 290; Mo. Stat. ANN. (1932) § 4948; Mont. REv. 
Cope (Choate, 1921) § 5927, as amended by Laws 1931, c. 38, §1; TENN. CoDE 
(1932) $$ 3735-36, 3886; Wyo. Rev. Strat. ANN. (1931) § 28-136-39. Utah pro- 
vides that capital stock, as reduced, must be 50% greater than liabilities. UrTan 
Rev. STAT. (1933) § 18-2-44. 

19 N. D. Comp. Laws Ann. (1913) § 4557, as amended by Laws 1921, c. 46; 
Oxta. Stat. (1931) $9775; S. D. Comp. Laws (1929) § 8767. 

20 Coro. Comp. Laws (Supp. 1932) §§ 2279, 2281; Conn. Gen. Stat. (1930) 
§ 3420; Dex. Rev. Cope (1915) c. 65, § 28, as amended by Laws 1933, c. 91, §5; 
Int. Rev. Star. (Cahill, 1933) c. 32, § 60; Inv. Ann. Stat. (Burns, Supp. 1929) 
§ 4851; Me. Rev. Star. (1930) c. 56, § 51, as amended by Laws 1931, c. 183; Mass. 
Gen. Laws (1932) c. 156, §45; Nev. Comp. Laws (Hillyer, 1929) § 1624, as 
amended by Laws 1931, c. 224, §7; N. H. Pus. Laws (1926) c. 225, §§ 46, 47; 
Outro Gen. Cope (Page, 1932) § 8623-40; R. I. Gen. Laws (1923) tit. 24, c. 248, 
§ 53, as amended by Laws 1932, c. 1941, § 3. California demands solvency plus a 
ratio of assets to liabilities of 1} to 1. Cat. Crv. Cove (Deering, 1931) § 348b, as 
amended by Laws 1933, c. 533, $ 52. 

21 Nes. Comp. Stat. (1929) § 24-103; Va. Cope Ann. (Michie, 1930) § 3781, 
as amended by Laws 1932, p. 131. 

22 Ara. Cope (Michie, 1928) § 7003; Ariz. Cope (Struckmeyer, 1928) § 589; 
Kan. Rev. Stat. ANN. (1923) c. 17, § 217; Ky. Srat. (Carroll, 1932) § 553; Mich. 
Laws 1931, C. 327, $$ 42, 43; Miss. Cope ANN. (1930) § 4133; N. J. Comp. Srart. 
(1910) p. 1616, § 29, as amended by Laws 1932, c. 18; N. M. Strat. Ann. (Court- 
right, 1929) §§ 32-131, 32-134; N. C. Cope Ann. (Michie, 1931) § 1161; Ore. Cope 
Ann. (1930) § 25-223; Pa. Laws 1933, c. 106, §§ 706, 801; Vr. Gen. Laws (1917) 
§ 4932, as amended by Laws 1925, c. 81, § 5. 

23 As a matter of construction it would undoubtedly be held that no corpora- 
tion could reduce its capital stock below the amount required for original incorpo- 
ration, and some of the statutes make this requirement specific. This would be of 
little practical significance to any sizeable company. 

24 This rule is variously expressed: sometimes “solvency” is in terms de- 
manded, sometimes “ assets sufficient to pay existing debts” are required. Both 
forms are open to a construction compelling (1) only “ bankruptcy solvency ” or 
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current claims, but current solvency furnishes no assurance of ability 
to meet claims maturing in the future. A creditor, not having bar- 
gained with a concern just barely solvent, should be permitted to object 
to any measure cutting down his capital stock cushion. The fourth 
group of statutes leaves the matter entirely open, for the very problem 
is what the rights of creditors should be. 

The decisions, usually not giving much attention to the statutes 
involved, have been concerned chiefly with disputes between different 
groups of stockholders under pleadings in which the interests of creditors 
were not raised.2° Under these circumstances, the courts have stated 
that if the corporation is solvent and has assets remaining in excess of 
the sum of liabilities and capital stock as reduced, the directors either 
may *° or must ”’ distribute the new-found surplus. Text writers, over- 
looking the actual interests adjudicated, have cited these decisions as 
though they limited the rights of creditors.”* 

Thus the reduction laws seem generally either to ignore creditors en- 
tirely or to set up formal safeguards of no real value, and in view of their 
specific provisions it is unlikely that the courts will evolve more ade- 
quate protection. The imperative need, then, is a realization that the 
creditors’ claims on the capital stock account, economic *° and, in other 
situations, legal,*° may be as seriously jeopardized where that account 
is arbitrarily reduced under statutory authority as where it is simply ig- 
nored in defiance of law. Once this is achieved, it will become profitable 
to consider possible legal techniques. The English system of adminis- 


assets of total value in excess of liabilities, or (2) “ equitable solvency ” or actual 
ability to meet debts as they mature, without liquidation. 

25 See, e.g., Allen v. Francisco Sugar Co., 193 Fed. 825, 827 (C. C. A. 3d, 1912); 
Note (1931) 31 Cor. L. Rev. 844, 851. 

These cases arise under several of the types of statutes discussed at pp. 695-96, 
supra, Present New York statute. Greene v. Boardman, 143 Misc. 201, 256 N. Y. 
Supp. 340 (1932). District of Columbia type. Strong v. Brooklyn Crosstown R. R., 
93 N. Y. 426 (1883); see Benas v. Title Guar. & Trust Co., 216 Mo. App. 53, 60, 
267 S. W. 28, 29 (1924) ; Roberts v. Roberts-Wicks Co., 102 App. Div. 118, 120, 92 
N. Y. Supp, 387, 388 (1905), rev’d on other grounds, 184 N. Y. 257, 77 N. E. 13 
(1906), Statutes with no regulation. See Kassler v. Kyle, 28 Colo. 374, 376, 65 
Pac. 34, 35 (1901) ; Continental Securities Co. v. Northern Securities Co., 66 N. J. 
Eq. 274, 281, 57 Atl. 876, 878 (1904). See also 5 THompson, Corporations (3d ed. 
1927) § 3695; Note (1926) 44 A. L. R. 11, 40. 

27 Seeley v. National Exchange Bank, 8 Daly 400 (N. Y. 1878), aff'd, 78 N. Y. 
608 (1879) (District of Columbia type). This case is probably no longer law in 
New York, due to statutory changes. See note 17, supra. Yet it is often cited as 
such by text writers. See, e.g., 11 FLETCHER, op. cit. supra note 1, § 5150, n.9. © 

28 See FLETCHER, loc. cit. supra note 27; THomMPsoN, loc. cit. supra note 26. 

29 “Needless to remark, the decrease of capital stock, and the coincident in- 
crease of surplus out of which dividends are declared, constitute actually an in- 
defensible accounting misrepresentation entered on the books in order to obscure 
the payment of dividends out of capital.” Dewrnc, FINANCIAL Poxicy or CorPorRA- 
TIONS (Rev. ed. 1926) 499; see 2 Kester, ACCOUNTING THEORY AND PRACTICE (2d 
ed. 1925) 408; HoacLanp, CorporaTION FINANCE (1933) 240. Likewise, writing 
off of assets now overvalued to a surplus created by reduction has been condemned. 
See Hornberger, supra note 2, at 60. 

30 See notes 5, 7-10, supra. 
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trative control through the courts might well serve as a model. There 
the creditor’s position is fully recognized, and judicial machinery suit- 
able for his protection is provided. Under the practice as set forth in 
the Companies Act of 1929 ** reduction of share capital is carried out 
by consent and under supervision of the courts. Creditors are notified 
of the proposed alteration and are entitled to object; ** the company 
can be ordered to pay or to secure their claims.** Existing creditors once 
provided for, the court can allow reduction on any terms it deems ad- 
visable for the safeguarding of other interests.** Nonconformity with 
the requirements of the Act entails civil and criminal liability.*° Prop- 
erly administered,** this system can be made to protect creditors ** 
without depriving stockholders of legitimate benefits of reduction.** 
But it must be remembered that, in dealing with corporate finance, 
American courts have not invariably been wise in the exercise of their 
discretion. A statutory mandate might therefore be advisable, that any 
surplus resulting from reduction must be impounded and treated as 
part of the capital stock account until all existing unsecured claims 
have been discharged, surrendering flexibility to secure definite pro- 
tection.*® 


31 19 & 20 Geo. V, c. 23, §§ 55-60 (1929) (first enacted in 1862). 

32 See id. § 56. 

33 See id. § 57. 

84 For example, the court may order the company to “ add to its name, as the 
last words thereof the words ‘and reduced’”, and may require it to give any 
other publicity to the reduction. See id. § 57. 

35 See id. §§ 59, 60. 

86 In view of the well-known reluctance of equity to interfere in corporate 
affairs [see Note (1931) 31 Cor. L. Rev. 844], specific approval by the court of any 
reduction should be made mandatory. Thus the Texas statute, Trex. Strat. 
(Vernon, 1928) art. 1332, allowing the secretary of state to interfere on his own 
motion, is inadequate. Under a former California statute, Cal. Laws 1917, p. 657, 
requiring the permission of the commissioner of corporations for distribution, it 
was said that it was not necessary to give creditors a hearing. See Dominguez 
Land Corp. v. Daugherty, 196 Cal. 468, 478, 238 Pac. 703, 707 (1925). 

87 Typical of the English attitude is Re Telegraph Const. Co., L. R. 10 Eq. 
384 (1870) (company ordered to impound the seven year’s rent not yet due on an 
unexpired lease before reduction would be confirmed). 

388 Where a corporation has preferred stock outstanding, interruption of divi- 
dends thereon may seriously impair its credit, and even result in receivership. Too, 
it may “dress up” its books to reflect present earnings rather than past losses, 
again to the benefit of its credit position. Also, transfer tax advantages may be 
gained by reducing par value of shares or by changing from no-par to a low par. 
See, e.g., PARKER, CORPORATION MANUAL 1182. 

89 Cf. Wildman, Buying Your Own Stock (Jan., 1932) 17 AM. ACCOUNTANT 
16, 18; Kester, ACCOUNTING THEORY AND Practice (2d ed. rev. 1925) 408. In 
order to avoid “ holdups ” when there is a genuine need for reduction, it might be 
well to allow a corporation to reduce with the consent of a certain percentage of 
its creditors. Where all the debts are paid, there is no objection to a distribution. 
Irvine v. Old Kentucky Distillery, 208 Ky. 414, 271 S. W. 577 (1924). 
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ARBITRATION AND AWARD — INTERPRETATION OF CONTRACT — ACTION FOR 
CONVERSION OF Goops BAILED Not A DIsPuUTE ARISING OUT OF CONTRACT OF 
BAILMENT. — The plaintiff delivered goods to the defendant on a contract of 
bailment which provided that “ any dispute or claim arising out of or for the 
breach of this agreement ” should be submitted to arbitration. The defendant 
sold the goods for charges due, without legal notice to the plaintiff, who then 
commenced this action for their conversion. The defendant moved to compel 
arbitration under a statute making the granting of such motion mandatory 
where one party refuses to comply with his agreement to arbitrate. N. Y. 
Arsit. Law (1920) § 3. Held, that as the action was in tort for conversion 
it did not arise “ out of or for the breach of ” the contract. Reichlin v. Reli- 
able Van & Storage Co., N. Y. L. J., Oct. 31, 1933, at 1553 (N. Y. Sup. Ct.). 

The legalistic construction placed upon the submission clause is indicative 
of the efforts by the courts to retain their usual discretion in ordering specific 
performance, in spite of the mandatory provisions of the statute. Thus, a 
clause providing for arbitration of “ all questions that arise under this con- 
tract and in the performance of the work thereunder ” was held not to include 
a claim for damages for delaying performance. Matter of Young v. Crescent 
Development Co., 240 N. Y. 244, 148 N. E. 510 (1925); cf. Matter of Stange 
v. Thompson-Starrett Co., 261 N. Y. 37, 184 N. E. 485 (1933). But a con- 
tract opening a running account with a broker which called for arbitration of 
“any dispute arising between ” the parties was held to require arbitration of 
a controversy concerning a guarantee of another’s account not contemplated 
by the original contract. Matter of Newburger v. Lubell, 257 N. Y. 213, 177 
N. E. 424 (1931); cf. Matter of Kelly, 240 N. Y. 74, 147 N. E. 363 (1925). 
A possible explanation of the apparent conflict here disclosed is that the courts 
consider factors outside the record and, applying ordinary equitable principles, 
order arbitration where to do so seems desirable. Cf. Matter of Smith F. C. 
Co. v. Thompson-Starrett Co., 247 N. Y. 277, 160 N. E. 369 (1928); Matter 
of Newburger v. Lubell, supra; Matter of Marshall v. Fox Theatres Corp., 
147 Misc. 4, 262 N. Y. Supp. 191 (1930). Awards that seem fair and reason- 
able are upheld by a liberal construction of the contract. Cf. Leavenworth & 
Son, Inc. v. Kimble, 157 Miss. 462, 128 So. 354 (1930); Matter of Everitt, 
131 Misc. 507, 228 N. Y. Supp. 222 (1928), afd, 224 App. Div. 779, 230 
N. Y. Supp. 832 (1928). But cf. Somerset Borough v. Ott, 207 Pa. 539, 56 
Atl. 1079 (1904). Conversely, wherever arbitration seems to the courts to be 
inexpedient, they tend to refuse it, by strictly construing the submission 
clause. Cf. Matter of Young v. Crescent Development Co., supra; Gile v. 
Tsutakawa, 109 Wash. 366, 187 Pac. 323 (1920); see Popkin, Judicial Arbi- 
tration (1926) 11 Corn. L. Q. 329, 331 et seg. But see SturcEs, COMMER- 
CIAL ARBITRATIONS AND AwARps (1930) §§ 46, 47. Where an award seems er- 
roneous, the courts construe the contract so as to void the award as beyond 
the authority of the arbitrators. Cf. Lehigh Structural Steel Co. v. Rust 
Engineering Co., 59 F.(2d) 1038 (App. D. C. 1932), cert. denied, 287 U. S. 
626 (1932), (1933) 46 Harv. L. Rev. 517; Republic Iron & Steel Co. v. 
Norris, 25 Ga. App. 809, 104 S. E. 921 (1920); Matter of Marchant v. Mead- 
Morrison Mfg. Co., 252 N. Y. 284, 169 N. E. 386 (1929); see Phillips, Rules 
of Law or Laissez-Faire in Commercial Arbitration (1934) 47 Harv. L. REv. 
590, 607. Much difficulty is occasioned by the inclusion of arbitration clauses 
in form contracts which are signed without a careful perusal. Such contracts 
are often very strictly construed to relieve those who have carelessly bar- 
gained away their right to resort to the courts. Cf. Matter of Gen. Silk 
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Importing Co., 200 App. Div. 786, 194 N. Y. Supp. 15 (1922), aff'd, 234 N. Y. 
513, 138 N. E. 427 (1922); Cocalis v. Nazlides 

(1923); see Phillips, 

1258, 1274. But cf. Goodman & Theise, Inc., 133 Misc. 473, 233 N. Y. Supp. 
46 (1928), afd, 224 App. Div. 838, 231 } N. ¥. "Supp. 760 (1929). A suggested 
remedy is that be 


discretion in enforcing agreements to arbitrate. 52 & 53 Vict., c. 49, $$ 1, 4 
(1889) ; see Freeman & Sons v. Chester Rural Council, [1911] 1 K. B. 783, 
791. Such provisions in the American statutes would ‘obviate the 

for contrary interpretations of similar contracts. Cf. Phillips, supra, 46 Harv. 
L. Rev. at 1277-78. 


Avtomosites — Liapiuity or Detver to Guest ror Injury RESULTING 
From Derver’s Lack or Sxirt.— The plaintiffs, one of them a five-year-old 
child, were gratuitous passengers in an automobile driven by the defendant 
along a country road. The right wheels ran off the pavement at a point where 
the concrete projected three inches above the shoulder. 
of skill in attempting to get back on the highway caused the car to 
and the plaintiffs were injured. The defendant 
than a year in the city but he had done little 


Eisenkut v. Eisenkut_ 248 N. W. 440 (Wis. 1933). 

a rehearing. Held. that the driver's only duty to his guest was to 
be held to a degree of skill which he did not possess. Motion denied. Eisen- 
kut v. Eisenkut. 230 N. W. 441 (Wis. 1933)- 

Although apparently no other court has decided the exact question, the duty 
of an unskilled driver to his gratuitous passenger has been similarly defined in 
ground of assumption of risk. Cleary v. Eckart, 191 Wis. 114, 210 N. W_ 267 
(1926); Genser v. Great Am. Indemnity Co. 209 Wis. 135, 244 N. Ww. 388 


Situation. Hughey v. Lemmox, 142 Ark. 393, 219 S. W. 323 (1920): see 1 
driver liable to his guest for ordinary negligence give some indication that con- 
formity to a standard of ordinary skill is required. See Perkins v. Gallowey, 
194 Ala. 265, 272, 69 So. 875. 877 (1915); Monroe v. D’Aunoy, 143 So. 716. 
720 (La. App. 1932). Other courts, as well as Wisconsin, have stated that 
the driver's only duty to 2 guest is to exercise care “not to increase the 


defects. by analogy to 2 landowners lability to licensees. Higgins 

255 174 N. E_ 77 (1930); O'Shea v. Lavoy, 175 Wis. 456.1 

525 (1921): see s-6 Huvoy, (oth ed_ 1931) § 131. Those states 
which impose lability only for gross negligence would probably reach 
same result. Cf. Massaletti v. Fitzroy, 223 Mass. 487, 118 N. E. 168 (1917 


only the party drawing them. See Nordon, Arbitration (1926) 162 L. T. 262. 

But see Practice oF COMMERCIAL ARBITRATION (Am. Arbit. Ass’n, 1928) 28. 

Contrary to most American statutes, the English law provides for judicial 

handled a car in like situations. He was unaware of his lack of skill and did 

the “best he knew how ”. From a judgment on a verdict for the plaintiffs. 

the defendant appealed. Judgment was reversed and the complaint dismissed. 

driver is judged by the standard of skill of the ordimary person im the same ; 
‘ 
‘ 

Ganger or create 2 new eer Ht IS NOt Clear they would reach tm 

result of the imstant case. See Beard v. Kiusmeier_ 158 Ky. 153, 160. 164 ‘ 

S_ W. 319, 322 (1914); Patmode v. Foote. 153 App. Div. 494. 496, 138 N. Y- P 

Supp. 221. 223 (1912). The imstant decision treats the skill of the driver the P 
i 
t 
2 
2 
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Saxe v. Terry, 140 Wash. 503, 250 Pac. Me (1926). The American Law 
Institute accepts the Wisconsin view, with the qualification that the driver is 
liable if he ought to recognize his deficiency. Torts RESTATEMENT (Tenta- 
tive Draft, 1932) $301. Even though restricting the liability of a driver to 


presence is known. Cf. Schmidt v. Mighigan Coal Co., 
Mich. 308, 123 N. W. 1122 (1909); (1927) 25 Micn. L. Rev. 311. 


ConSTITUTIONAL Law — Construction or CoNnsTITUTIONS — INTERPRE- 
TATION OF CONSTITUTIONAL LimiTaTIONS ON Strate INDEBTEDNESS. — An 
Oklahoma statute authorized the state board of agriculture, the governing 
body of the State Agricultural and Mechanical College, to issue bonds to 
provide funds for the building of dormitories, payment of principal 
interest to be made from the annual rentals. A taxpayer brought suit 
enjoin the issuance of the bonds on the ground that they 


176 

State Regents of Univ. of New 
pac 571 (1927); Loomis v. Callahan. 196 Wis. 518. 220 
; Viesselman and Bergenthal. Private Fimancing of State 


limitations. State ex rel. Board of Unrv. v. McMillan, 12 N. D. 280, 96 N. W. 
310 (1903); State ex rel. Univ. of Utak v. Candland. 36 Utah 406. 104 Pac. 
285 (1909); see McClain v. Regents of The Unsv_. 124 Ore. 629, 633. 265 Pac. 
412, 413 (1928). 

expressly provided 


his gratuitous passenger may be desirable, the analogy to a licensee on land 
does not seem helpful; for although mechanical defects are similar to danger- 
ous conditions of the premises, skill in operation might well fall within the 
rule that ordinary care in the management of the premises is owed to a 
art. 10, $$ 23-25. The plaintiff appealed from a judgment sustaining the 
defendants’ demurrer to his petition. Held, that no state indebtedness within 
the meaning of the constitutional provision would be created by the bonds. 
Judgment affirmed. Three judges dissented. Baker v. Carter, 25 Pac.(2d) 
747 (Okla. 1933)- 

The decision. in common with the cases holding that such debts are not 
the debts of the state. does not clearly indicate whether it is based upon the 
ground that the university is indebted independently of the state or upon 
the “ special fund 
La 826. 147 So. 

32 N. M. 428, 25 
N. W. 816 (1928) 
| University Buildings (1928) 2 Dax. L. Rev. 288. By the more general rule the 
not of the state. State ex rel. Uno. of Utak v. Candland, supra. li the 
present holding is rested upon the ground that the university can be indebted 

independently of the state, it seems inconsistent with a decision of the ter- 
college could not be sued. partly on the ground that the obligations of the 
college were the obligations of the territory. Oklehoma A. & v. Wdlis. 

6 Okla. so3. 52 Pac. g21 (1808). And the state supreme court later held 
that the status of the college was not changed by statehood. Trapp v. Cook 
Construction Co. 24 Okla. 850. 105 Pac. 667 (1909). Im a recent case the 
Oklahoma court held that a contract by 2 municipality to purchase lighting 
equipment. for which payment was to be made from savings thereby effected 
im the cost of operation of the lighting plant. created an indebtedness withm 
the state constitutional debt Imitation. Zachary v. Wagoner. 146 Okla. 268. 
292 Pac. 345 (1930). (1931) 44 Harv. L. Rev. 656. In that case the cout 
apparently rejected the view adopted by the great majority of courts that 
where bonds are issued by 2 state or by 2 mumicipal corporation. payable 
only from revenue to be derived from the property acquired with the 
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proceeds of the bonds, no indebtedness is incurred. Cf. Franklin Trust Co. v. 
Loveland, 3 F.(2d) 114 (C. C. A. 8th, 1924); Bell v. Fayette, 325 Mo. 75, 
28 S. W.(2d) 356 (1930); see Garrett v. Swanton, 216 Cal. 220, 228, 13 
Pac.(2d) 725, 728 (1932); 6 McQuiLitin, MunicrpaL CorporaTIons (2d ed. 
1928) § 2387; Legis. (1933) 18 Iowa L. Rev. 269. But cf. Feil v. Coeur 
d’Alene, 23 Idaho 32, 129 Pac. 643 (1913). Since payment from future 
“ savings ” is in fact payment from general funds it might be argued that the 
Zachary case did not reject the “ special fund” theory. See (1931) 44 Harv. 
L. Rev. 656. But cf. Bell v. Fayette, supra. However, neither that case 
nor the present case attempted any such distinction. Although the decision 
here might well be law in many other jurisdictions either on the “ special 
fund ” theory or on the ground that the debt of the college is not the debt 
of the state, it seems clearly inconsistent with prior Oklahoma decisions on 
both points. Cf. Legis. (1934) 47 Harv. L. Rev. 688, 691. 


ConTRACTS — IMPOSSIBILITY — VIOLENCE OF STRIKERS AS EXCUSE FOR 
BREACH OF EMPLOYMENT AGREEMENTS. — The defendant company, operating 
a closed union shop, guaranteed employment for a year to certain of its work- 
men, among them the plaintiffs, in consideration of their promise to withdraw 
from their union. Upon their withdrawal the union immediately called a 
strike of its members in the employ of the defendant company. The shop 
was besieged, workers were assaulted, and the local police failed to give ade- 
quate protection. After ten weeks the defendant company capitulated and 
reunionized its shop. This required the discharge of the plaintiffs, who there- 
upon sued for breach of the employment agreement. The defendant ap- 
pealed from a judgment for the plaintiffs. Held, that the failure of the com- 
munity to prevent the violence of the strikers excused the defendant’s breach 
of contract. Judgment reversed. Ziger v. Shiffer & Hillman Co., [1933] 
2D. L. R. 691 (Ont.). 

If, as the court assumed, the parties made their bargain on the footing that 
the police force would be able to protect both parties in maintaining an 
open shop, the conclusion that the defendant company should be excused was 
inevitable. See 3 Wrtiiston, Contracts (1920) §1952. But whether this 
assumption was justified seems doubtful. However, even if violence was not 
contemplated, the defendant company would not necessarily be liable. Where 
the legislative branch of the government makes performance impossible, fail- 
ure to perform is excused. Louisville & N. R. R. v. Mottley, 219 U.S. 467 
(1911); Baily v. De Crespigny, L. R. 4 Q. B. 180 (1869); see 3 WILLISTON, 
Contracts § 1938. A like result may follow where failure of the executive 
department to maintain order in the community renders performance im- 
possible. Thus, delay in transportation has been held excused where the civil 
authorities could not control strikers. Haas v. Kansas City, F.S.& G. R. R., 
81 Ga. 792, 7 S. E. 629 (1888); Pittsburg, C. & St. L. Ry. v. Hollowell, 65 
Ind. 188 (1879). Asa general rule, whether or not a strike will excuse a delay 
in performance depends upon the presence or absence of violence. Geismer 
v. Lake Shore & M.S. Ry., 102 N. Y. 563, 7 N. E. 828 (1886); Jsaacson v. 
Starrett, 56 Wash. 18, 104 Pac. 1115 (1909). Contra: The Richland Queen, 
254 Fed. 668 (C. C. A. 2d, 1918). The instant case goes further, however, 
than those holding a strike with violence to excuse non-performance, in two 
respects: it excuses not merely a delay but a total failure to perform, and it 
reaches this result despite the greater probability in an employment contract 
of an assumption of risk of labor difficulties. If, as it seems, the defendant’s 
officers were in personal danger of injury, performance ought to be excused. 
Lakeman v. Pollard, 43 Me. 463 (1857); Sibery v. Connelly, 22 T. L. R. 174 
(1905). And danger to third persons, here the employees, ought likewise to 


1934] RECENT CASES 703 


excuse. Hanford v. Connecticut Fair Ass’n, 92 Conn. 621, 103 Atl. 838 
(1918); cf. Sandry v. Brooklyn School Dist., 47 N. D. 444, 182 N. W. 689 
(1921). But cf. Dewey v. Union School Dist., 43 Mich. 480, 5 N. W. 
646 (1880). Whether danger to property alone would excuse is doubtful. Cf. 
Furness, Withy & Co. v. Muller & Co., 232 Fed. 186 (D. Md. 1916); Piaggio — 
v. Somerville, 119 Miss. 6, 80 So. 342 (1919). 


CopyRIGHTS — VIOLATION THROUGH ENTERTAINMENT OF HOTEL GUESTS 
BY RECEPTION OF Music BROADCAST UNDER LICENSE FROM COPYRIGHT OWNER. 
— The defendant, operating a hotel, received on its radio a broadcast of copy- 
righted songs for the entertainment of its guests. The station was licensed to 
broadcast the music “for domestic and private use only”. The plaintiff, 
owner of the copyright, sought a judicial declaration that the defendant had 
put on a public performance in violation of the copyright. 1 & 2 Geo. V, 
c. 46, §1(2) (1911). The defendant appealed from a decree for the plaintiff. 
Held, that the reception was a public performance and violated the copyright. 
Decree affirmed. Performing Right Soc., Ltd. v. Hammond’s Bradford 
Brewery Co., Lid., 176 L. T. 312 (Court of Appeal 1933). 

Although the United States Supreme Court has held that a hotel violated 
a copyright by receiving an unlicensed broadcast of music for its guests, it 
left open the precise question here involved. Buck v. Jewell-LaSalle Realty 
Co., 283 U. S. 191 (1931); for conflicting European decisions, see (1931) 
1 J. Rapto Law 144. Where a station was licensed, an earlier case in a fed- 
eral district court found no liability on the ground that the reception of the 
program for commercial purposes was impliedly authorized. Buck v. Debaum, 
40 F.(2d) 734 (S. D. Cal. 1929). But the subsequent adoption of a standard 
clause in license agreements limiting consent of the copyright owner to private 
reception deprives that decision of its force as a precedent. See Hearings, 
Committee on Patents, House of Representatives, on General Revision of the 
Copyright Law, 72d Cong. 1st Sess. (1932) 178. Since the Jewell case has 
established that reception may be a violation of “ the exclusive right: . . . To 
perform the copyrighted work publicly for profit . . .” under the Copyright 
Act, it seems highly probable that the American courts will reach the same 
result as did the English court. See 35 Stat. 1075 (1909), 17 U. S. C. 
§1 (1926). The prospect of creating tremendous liabilities in restaurants, 
dance halls, and shops might, however, make a court pause before reaching 
such a decision, because an unlicensed performance for the entertainment of 
the patrons of a commercial establishment is actionable even though no en- 
trance fee is charged. Herbert v. Shanley Co., 242 U. S. 591 (1917); Per- 
forming Rights Soc. v. Hawthorn’s Hotel, Ltd., 149 L. T. R. 425 (Ch. 1933). 
The seeming injustice of such unexpected liability is made more severe by the 
provision for minimum damages of $250. See 37 Stat. 488 (1912), 17 
U. S. C. §25(b) (1926); cf. Jewell-LaSalle Realty Co. v. Buck, 283 U. S. 
202 (1931). Nevertheless, the applicability of the logic of the English deci- 
sion to the American Copyright Act seems clear, and relief for the small scale 
entertainer should be left to Congress. Cf. Remick v. American Automobile 
Accessories Co., 5 F.(2d) 411 (C. C. A. 6th, 1925). 


CorporATIONS — LIABILITY OF STOCKHOLDERS — STATUTORY LIABILITY OF 
SHAREHOLDER TO WHOM STOCK wAs SOLD IN VIOLATION OF BLUE SKY 
Law. — A corporation sold stock to the defendants without complying with 
the commissioner’s permit required by the California Securities Act. The 
statute provided that the securities so issued should be “ void”. Cal. Stat. 
1917, c. 679, 1 Cat. Gen. Laws (Deering, 1923) Act 3814, §12. When the 
corporation later failed, the defendants were sued upon their alleged statutory 
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liability as stockholders. Cat. Const. art. XII, § 3; Cau. Crv. Cope (Deer- 
ing, 1923) §322. For more than three years the defendants had held the 
stock and had received dividends but there was no evidence that they knew 
of the failure to conform with the permit. From a judgment for the defend- 
ants, the plaintiffs appealed. Held, that the defendants were not liable since 
the stock was absolutely void, and that they were not estopped from asserting 
its pe Judgment affirmed. Regan v. Albin, 26 Pac.(2d) 475 (Cal. 
1933). 

But for the express provision that securities issued without an applicable 
permit should be “ void”, the case would seem clearly out of line with es- 
tablished authority. See 13 FLETCHER, CYCLOPEDIA OF THE LAW OF PRIVATE 
Corporations (rev. ed. 1932) § 6472. Shareholders to whom stock was sold 
in violation of statutes which stipulated merely that such issues should not 
be valid, or that the issuer or seller should be subject to penalties, have been 
held liable upon failure of the corporation, whether such liability arose from 
statute or from balances due on their stock subscription. Handley v. Stutz, 
139 U. S. 417 (1891); Marin v. Olson, 181 Minn. 327, 232 N. W. 523 (1930). 
Similarly, where the stockholder was induced by fraud to purchase, it has 
been held that having failed to use due diligence to ascertain his rights and 
rescind, he could not escape liability after the rights of third persons had 
intervened through insolvency of the corporation. Upton v. Tribilcock, 
gt U. S. 45 (1875); Bartlett v. Stephens, 137 Minn. 213, 163 N. W. 288 
(1917); see 1 Cook, Corporations (8th ed. 1923) §§ 163, 164; (1926) 39 
Harv. L. Rev. 772. Since recovery has not been limited to creditors who 
relied on the defendant’s being a stockholder, there has been some dispute 
as to whether decisions recognizing liability are to be explained on grounds 
of technical estoppel. See Scott v. Deweese, 181 U. S. 202, 210 (1901) 
(violation of statute of no effect except for criminal liability); Upton v. 
Tribilcock, 91 U.S. 45, 55 (1875) (due diligence of stockholder necessary for 
avoidance) ; Handley v. Stutz, 139 U. S. 417, 436 (1891) (subsequent creditors 
presumed to have relied); Bartlett v. Stephens, supra, at 216, 163 N. W. at 
289 (liability attaches to those who are de facto stockholders at time of in- 
solvency, even though they have a right to rescission). Even recognizing 
the specific stipulation in the statute here concerned that stock sold in viola- 
tion thereof shall be void, the result seems questionable. True, where the 
corporation is wholly without authority to issue the stock, purchasers are 
not liable, because creditors are deemed to have constructive notice of the 
powers of the corporation. Scovill v. Thayer, 105 U. S. 143 (1881); Kamp- 
man v. Tarver, 87 Tex. 491, 29 S. W. 768 (1895). But a distinction is 
recognized when the corporation has power to issue stock but is merely 
guilty of irregularity in the method of issuance. Handley v. Stutz, 139 U. S. 
417 (1891); see Scovill v. Thayer, 105 U. S. 143, 149 (1881); (1925) 39 
Harv. L. Rev. 269. But cf. Andrews v. National Foundry & Pipe Works, 
76 Fed. 166 (C. C. A. 7th, 1896). The present case seems more closely to 
approach the latter category. It would appear unfair to charge creditors 
with notice of the manner in which stock was issued, while the purchaser who 
retained and benefited by his shares for three years without any effort to 
investigate their validity might well be barred after insolvency from denying 
his liability. Cf. Jn re American Aluminum Metal Products Co., 15 F.(2d) 
234 (S. D. Cal. 1926); In re Racine Auto Tire Co., 290 Fed. 939 (C. C. A. 7th, 
1923). That the legislature recently substituted ‘“ voidable ” for “ void” in 
the California Securities Act, after the intermediate court had held a stock- 
holder not liable in similar circumstances, may be some indication that the 
opposite conclusion from that of the principal case would be more nearly 
in accord with legislative intention. Cf. Honn v. Hamer, 81 Cal. App. 276, 
253 Pac. 336 (1927); 2 Cat. Gen. Laws (Deering, 1931) Act 3814, § 16. 
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DaMacEes — MEASuRE oF DaAmacEs: ConTRACTS — AMOUNT OF RECOVERY 
BY MORTGAGEE-OBLIGEE FOR BREACH OF COMPLETION Bonp. — As collateral 
security for a note, a building company gave the plaintiff a third mortgage, 
which was accepted upon the mortgagor’s warranty that certain buildings 
would be erected upon his land. The performance of this obligation was 
guaranteed by a bond executed by the defendant, conditioned among other 
things “ that if within ten months from the date hereof each of the lots .. . 
shall be fully improved . . . with a building . . . this bond shall be void.” 
At the end of ten months, many of the buildings were still uncompleted, but 
the value of the property at that time slightly exceeded the sum of all the 
mortgages, including the plaintiff's. Subsequently, the mortgagee-obligee 
brought suit against the surety. A holding by the district court that the plain- 
tiff was entitled only to nominal damages was affirmed by the circuit court of 
appeals, and the plaintiff’s petition for a writ of certiorari was granted. Held, 
that the completion bond was one of guaranty and not of indemnity, and thus 
the measure of damages was the difference between the value of the property 
with the unfinished buildings, as of the date of the breach, and its value had 
the buildings then been completed, not exceeding the mortgagor’s indebtedness 
to the mortgagee-obligee or the amount of the bond. Judgment reversed and 
cause remanded with directions to enter judgment for such sum. Trainor Co. 
v. Aetna Casualty & Surety Co., 290 U. S. 47 (1933). 

While a landowner’s right to recovery on a completion bond has often been 
presented to the courts, the rights of a mortgagee-obligee have been passed 
upon in only a few jurisdictions. Where the owner-obligee has sued, the 
measure of compensation adopted in the principal case has ordinarily been 
applied. Board of Education v. Maryland Casualty Co., 27 F.(2d) 20 
(C. C. A. 3d, 1928); Newton v. Consolidated Construction Ce., 184 Mich. 
63, 150 N. W. 348 (1915); see Note (1930) 79 U. oF Pa. L. REv. 202, 203. 
But since the mortgagee, unlike the owner, has only a security interest in the 
completion of the improvements, some courts have required a showing of 
actual impairment of his security as of the date of the breach, thus giving 
effect to the obligation as one of indemnity. Province Securities Corp. v. 
Maryland Casualty Co., 269 Mass. 75, 168 N. E. 252 (1929); Longfellow v. 
McGregor, 61 Minn. 494, 63 N. W. 1032 (1895). But the contrary result 
reached here is not without precedent. Purdy v. Massey, 306 Pa. 288, 159 
Atl. 545 (1932); see United Real Estate Co. v. McDonald, 140 Mo. 605, 612, 
41 S. W. 913, 914. (1897). The view of the instant court was that the plain- 
tiff should be put in as good a position with respect to its debt as if there had 
been the completion guaranteed by the defendant. Cf. Wicker v. Hoppock, 
6 Wall. 94 (U. S. 1867); Purdy v. Massey, supra; see 1 SEDGWICK, DAMAGES 
(9th ed. 1912) $30. Such relief seems proper in view of the cases allowing 
the mortgagee-obligee recovery of expenses where he completes after condi- 
tion broken, upon refusal of the mortgagor to do so, even though the value 
of the property without the improvements is sufficient to secure his mortgage. 
Kidd v. McCormick, 83 N. Y. 391 (1881); Mechanics’ Trust Co. v. Fidelity 
& Casualty Co., 304 Pa. 526, 156 Atl. 146 (1931). That this plaintiff in- 
tended and expected no less can reasonably be inferred from the fact that the 
date set for completion was before the maturity of the mortgage, thus pre- 
venting an immediate right of action against the mortgagor. Hence the risks 
attendant upon the enforced delay, such as depreciation in value of the prop- 
erty, and interest and tax expenses, seem properly imposed upon the surety 
rather than upon the mortgagee-obligee. See Kidd v. McCormick, supra, 
at 398; Equitable Trust Co. v. National Surety Co., 214 Pa. 159, 164, 63 Atl. 
699, 701 (1906). But cf. Norway Plains Savings Bank »v. Moors, 134 Mass. 
129, 136 (1883); Note (1930) 79 U. oF Pa. L. REV. 202, 208; (1932) 80 id 
1030. 
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EMINENT DoMAIN — COMPENSATION — WHAT GOVERNMENT ACTION Im- 
PLIES A ProMIsE TO Pay.— An Idaho statute provided that lands might be 
assessed for local improvements, and that anyone holding bonds issued to 
advance the work would have an enforceable lien on the land by virtue of 
the assessment. If one assessment proved insufficient to retire the bonds, the 
municipality was directed and authorized to reassess to meet the deficiency. 
The municipality was not liable, and the landowners were under no personal 
obligation. IpaHo CopE (1932) §§ 49-2701-30. Over a period of years the 
Federal Government acquired title to all the lands in the districts concerned, 
either by condemnation or deed. Before it had acquired the last of them, it 
became apparent that the previous assessments would not be sufficient to 
retire the bonds. The petitioner, who owned a number of the bonds, con- 
tended that by taking the land the United States had taken his property, 
implying a promise to pay therefor. Certiorari was granted to review an order 
dismissing the petition for lack of jurisdiction. Held, that the purchase or 
condemnation was at most a frustration of the city’s power to reassess, from 
which no promise on the part of the United States could be implied. Order 
affirmed. J. K.& C.S. Mullen Benevolent Corp. v. United States, 290 U. S. 
89 (1933). 

The reasoning which has been used in holding that destruction of a contract 
right raises no implied promise to pay is here applied to a statutory right of 
reassessment. Cf. Omnia Commercial Co. v. United States, 261 U. S. 502 
(1923); Union Dry Goods Co. v. Georgia Pub. Serv. Corp., 248 U. S. 372 
(1919). Only if there has been a taking will the courts imply a promise to 
pay, which is necessary to give the federal courts jurisdiction, for the con- 
stitutional guaranty against deprivation of property without just compensa- 
tion is not alone sufficient. United States v. Lynah, 188 U. S. 445 (1903); 
Schillinger v. United States, 155 U. S. 163 (1894); see Basso v. United 
States, 239 U. S. 602, 606 (1916); cf. 24 STAT. 505 (1887), 28 U. S.C. $41 
(1926). But cf. Dooley v. United States, 182 U. S. 222 (1901). But if the 
contract right is appropriated rather than destroyed, a promise to pay will 
be implied. See Long Island Water Supply Co. v. Brooklyn, 166 U. S. 685, 
691 (1897). Thus, when a canal was condemned, the owners were entitled 
to compensation for their franchise right to charge tolls. Monongahela Nav. 
Co. v. United States, 148 U. S. 312 (1893); cf. First Construction Co. v. 
New York, 221 N. Y. 295, 116 N. E. 1020 (1917). But such an implied 
promise may be rebutted by an adverse claim of title or by a denial of the 
asserted interest. Cf. Tempel v. United States, 248 U. S. 121 (1918); Ball 
Engineering Co. v. J. G. White & Co., 250 U. S. 46 (1919). Where the 
United States condemns real property, the interests of all claimants are con- 
sidered as taken. United States v. Lynah, 188 U.S. 445 (1903); International 
Paper Co. v. United States, 282 U. S. 399 (1931). But the Idaho statute 
made an assessment a prerequisite to a lien by the bondholders, and a mere 
right to reassessment has been held to give no interest in the land. Beezley v. 
Astoria, 126 Ore. 177, 269 Pac. 216 (1928). However, the contingency of 
such right upon a reassessment should not alone bar recovery, because the 
mandatory provisions for reassessment necessitate an early ascertainment of 
the value of the petitioner’s right, thus answering the most serious objection 
to compensating contingent interests. Cf. Fifer v. Allen, 228 Ill. 507, 81 N. E. 
1105 (1907); First Reformed Dutch Church v. Crosswell, 210 App. Div. 294, 
206 N. Y. Supp. 132 (1924). But cf. De Laval Steam Turbine Co. v. United 
States, 284 U. S. 61 (1931). But because of the difficulty of construing the 
petitioner’s right as an interest in the land, and because of its marked simi- 
larity to a contract right, it seems that the remedy, if any, should be in the 
ee See Borchard, The Federal Tort Claims Bill (1933) 1 Cut. L. 

V. I, 4. 
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FEDERAL CourTS — PROCEDURE — AUTHORITY OF SINGLE JUDGE TO Dis- 
MISS BILL FoR LACK OF JURISDICTION UNDER SECTION 266 OF JUDICIAL CODE. 
— The plaintiff brought suit against a state officer in a federal district court 
to enjoin enforcement of a state statute making automobile liability insurance 
compulsory, on the ground that the statute violated the 14th Amendment. 
The district judge dismissed the bill for want of jurisdiction for the reasons 
that there was no diversity of citizenship and no substantial federal question 
was raised, since previous decisions of the Supreme Court had foreclosed the 
subject. The plaintiff moved for leave to file a petition for a writ of manda- 
mus in the Supreme Court requiring the judge to call to his assistance two 
other judges for the purpose of hearing and determining his application for 
an interlocutory injunction. 37 Stat. 1013-14 (1913), 28 U. S. C. § 380 
(1926). Held, that the district judge had authority to dismiss the bill for 
want of jurisdiction. Leave denied. Ex parte Poresky, 290 U. S. 30 (1933). 

Writers had supposed that a bill containing allegations such as those in 
the instant case, coupled with the pressing of an application for an inter- 
locutory injunction, could not be dismissed by a single judge. See Bowen, 
When Are Three Federal Judges Required? (1931) 16 Minn. L. REv. 1, 
23-24, 42; Sloss, Mandamus in the Supreme Court Since the Judiciary Act 
of 1925 (1932) 46 Harv. L. Rev. 91, 99-100; cf. Madden Bros, Inc. v. Rail- 
road & Warehouse Comm. of Minnesota, 43 F.(2d) 236 (D. Minn. 1930), 
mandamus granted, 283 U. S. 807 (1931). But cf. United Drug Co. v. Graves, 
34 F.(2d) 808 (M. D. Ala. 1929). In the Madden case a single judge had 
dismissed the bill for lack of jurisdiction, but unfortunately the Supreme 
Court, in granting mandamus, did not specify whether the writ was granted 
because the judge had no authority to make that ruling or because the ruling 
itself was erroneous. And it is true that, in cases not involving the precise 
point, the existence of a substantial federal question was said to be neces- 
sary for the application of the statute. See Ex parte Buder, 271 U.S. 461, 
467 (1926); Louisville & Nashville R. R. v. Garrett, 231 U. S. 298, 304 
(1913). However, as the Court recognized here, it has uniformly held that 
a single judge has no authority to dismiss the bill on the merits even though 
he considers the claim of the unconstitutionality of the statute to be “ un- 
tenable”. Stratton v. St. Louis Southwestern Ry., 282 U. S. 10 (1930); 
Ex parte Northern Pacific Ry., 280 U. S. 142 (1929), (1929) 43 Harv. L. Rev. 
321; Ex parte Metropolitan Water Co., 220 U. S. 539 (1911). Both the 
language and the reasoning of the opinion show that the decision in the instant 
case was based on the fact that the existence of a federal question was 
necessary for jurisdiction. This, together with the Stratton and Northern 
_ Pacific cases, apparently means that the power of a single judge to dismiss 
a bill presenting an unfounded claim depends upon the absence of diversity 
of citizenship, since its presence makes the dismissal one “on the merits ” 
This distinction, being without important actual or technical differences, is 
hardly a sufficient reason for insisting upon or dispensing with the three- 
judge requirement. A greater objection to the instant case is the practical 
difficulty of obtaining a speedy authoritative review of the single judge’s 
ruling. A direct appeal to the Supreme Court is impossible because the case 
would not fall within § 266, and logically a finding by the circuit court of ap- 
peals that the district court erred would ipso facto divest it of jurisdiction 
since, if there was jurisdiction, two judges should have been called and an 
appeal to the circuit court would be unauthorized. 37 STAT. 1013-14 (1913), 
28 U.S. C. § 380 (1926); see Bowen, supra, at 40-41; cf. Stratton v. St. Louis 
Southwestern Ry., 282 U. S. 10 ( 1930). The Supreme Court, however, has 
shown a tendency to disregard similar logical difficulties by taking jurisdiction 
of an appeal from a decision by an incorrectly called three-judge court. 
Norumbega Co. v. Bennett, 54 Sup. Ct. 207 (1933); see Bowen, supra, at 
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35-38. The sole sure remedy, therefore, would be mandamus, as in the in- 
stant case. But by that procedure the Supreme Court would often be re- 
quired to pass twice upon erroneously dismissed cases, since the Court, if 
it found the claim of unconstitutionality substantial, would be forced to grant 
the writ even though, in the last analysis, it considered the statute constitu- 
tional. See Ex parte Metropolitan Water Co., 220 U. S. 539, 546 (1911). 
Against these considerations may be balanced the advantages of relieving the 
federal judiciary by allowing one judge to dispose of baseless claims. Legisla- 
tive action offers the best chance of bringing some semblance of order out 
of the present chaos. 


FEDERAL CourTSs — RELATION OF STATE AND FEDERAL CourTS — DECREE 
ENJOINING ENFORCEMENT OF STATE STATUTE — PROVISION FOR MODIFICATION 
IN CASE OF SUBSEQUENT CoNTRARY STATE Decision. — The plaintiff corpora- 
tion brought suit against the Kentucky state tax commission to enjoin the 
enforcement of a tax statute on the ground that it was in violation of the 
state constitution and the 14th Amendment to the Federal Constitution. A 
three-judge district court granted an interlocutory injunction and on final 
hearing made the injunction permanent, holding that the statute violated the 
state constitution. The defendants appealed. Held, that the decree be modi- 
fied so as to provide that, if the state court subsequently sustains the statute 
under the state constitution or if by reason of change of circumstances the 
tax shall appear valid, the defendants may apply to the district court for a 
further order or decree. Decree, as modified, affirmed. Glenn v. Field Pack- 
ing Co., 54 Sup. Ct. 138 (1933). 

The present form of decree is apparently a novel method of dealing with 
the troublesome problems arising from the procedure which, in suits to re- 
strain state officers, allows the federal courts to construe state constitutions 
and statutes in advance of the state courts. Cf. Judicial Code § 266, 43 Star. 
938 (1925), 28 U. S. C. § 380 (1926); Pogue, State Determination of State 
Law and the Judicial Code (1928) 41 Harv. L. Rev. 623. The federal courts 
have frequently conditioned decrees so that they might.be modified in the 
light of a subsequent change in the facts which occasioned their issuance. 
Minnesota Rate Cases, 230 U. S. 352, 473 (1913); Central Ky. Natural Gas 
Co. v. Railroad Comm. of Ky., 54 Sup. Ct. 154, 158 (1933); cf. Van Dyke v. 
Geary, 244 U. S. 39, 49 (1917); see Lilienthal, The Federal Courts and State 
Regulation of Public Utilities (1930) 43 Harv. L. Rev. 379, 411-12. On the 
other hand, a decree which anticipates the possibility of a contrary decision 
by the state court seems to have been used only once before. Kern Trading 
& Oil Co. v. Associated Pipe Line Co., 217 Fed. 273 (N. D. Cal. 1914). 
Writers have usually advocated that federal courts should exercise a discretion 
to refuse jurisdiction in cases involving undecided questions of local law. 
See Isseks, Jurisdiction of the Lower Federal Courts to Enjoin Unau- 
thorized Action of State Officials (1927) 40 Harv. L. Rev. 969, 984-88; 
Lockwood, Maw, and Rosenberry, The Use of the Federal Injunction in 
Constitutional Litigation (1930) 43 Harv. L. Rev. 426, 454; (1933) 46 
Harv. L. REv. 1339, 1340; cf. Holmes, J., dissenting, in Raymond v. Chicago 
Union Traction Co., 207 U. S. 20, 40 (1907). This view has been adopted by 
the Supreme Court in a case where the state question was peculiarly difficult 
and where a proceeding to test the point had been instituted in the state court. 
Gilchrist v. Interborough Rapid Transit Co., 279 U. S. 159 (1929); cf. 
Hawks v. Hamill, 288 U. S. 52 (1933); Frankfurter and Hart, The Business 
of the Supreme Court at October Term, 1932 (1933) 47 Harv. L. REv. 245. 
289-91. That the Court intended to instruct the lower courts hereafter to use 
this form of decree as an alternative and more generally applicable solution 
of the problem is indicated by the fact that subsequent to the present decision 
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the Court, on rehearings, has modified earlier decrees by inserting provisions 
similar to the one in the instant case. Wald Transfer & Storage Co. v. Smith, 
54 Sup. Ct. 227 (1933) (legislation upheld under state and Federal constitu- 
tions); Beard v. Smith, 54 Sup. Ct. 228 (1933). It is doubtful whether this 
type of conditional decree is strictly necessary to reach the desired result. 
The Supreme Court has held that it will ordinarily abandon a prior decision 
upon a question of state law in order to bring its holding in a later case into 
accord with an intervening state decision. Chicago, M., St. P. & Pac. R. R. v. 
Risty, 276 U. S. 567 (1928); Green v. Lessee of Neal, 6 Pet. 291 (U. S. 
1832). But cf. Rowan v. Runnels, 5 How. 134 (U. S. 1847). Furthermore, a 
federal court probably could modify its original decree to conform to a sub- 
sequent contrary state construction, even in the absence of specific authoriza- 
tion in the injunction. The Supreme Court has recently said that a court 
issuing a permanent injunction has power to modify it “in adaptation to 
changed conditions.” See United States v. Swift & Co., 286 U.S. 106, 114 
(1932). But cf. Tilgman v. Werk, 39 Fed. 680 (C. C. S. D. Ohio 1889); 
L. E. Waterman Co. v. Standard Drug Co., 202 Fed. 167 (C. C. A. 6th, 
1913); 2 FOSTER, FEDERAL PRACTICE (1920) 1446, 1449. It was not clear 
whether “ changed conditions” would include a state court’s different view 
of the law. Yet a circuit court of appeals, on the authority of the Swift case, 
has modified a permanent injunction upon a showing that the Federal Trade 
Commission had reversed, as to other parties, the ruling on which the origi- 
nal decree was based. Indiana Quartered Oak Co. v. Federal Trade Comm., 
58 F.(2d) 182 (C. C. A. 2d, 1932). Although there is some conflict, recent 
state decisions tend to uphold the power of a trial court to modify an injunc- 
tion because of a change in the controlling judicial decisions. Ladner v. 
Siegel, 298 Pa. 487, 148 Atl. 699 (1930); cf. Hodges v. Snyder, 261 U. S. 
600 (1923) (statutory change); Pennsylvania v. Wheeling & Belmont Bridge 
Co., 18 How. 421 (U.S. 1856). Contra: Bloss v. Tacke, 59 Mo. 174 (1875). 
See Note (1925) 23 Micu. L. Rev. 382; (1933) 46 Harv. L. Rev. 518. But 
the Supreme Court has refused to reverse a lower federal court judgment 
where a contrary construction of the state statute involved was made by the 
state court pending the appeal. Burgess v. Seligman, 107 U. S. 20 (1882). 
Later statements of the Court, however, have weakened the authority of that 
decision. See Hawks v. Hamill, 288 U. S. 52, 57-58 (1933). In any event, 
the present form of decree is significant because, when used, it will remove 
all doubt as to either the power or the willingness of the federal court to 
modify its original decree, and will give clear notice of intention to follow a 
state ruling in later litigation over the same statute. State officials apparently 
have made few attempts to obtain rulings in their own courts after an adverse 
federal decision. Cf. Pogue, supra, passim. The decree here made should be 
an incentive to such officials, as well as to other interested parties, to apply 
to the state courts for a finally authoritative decision. 


IncomME TAxES—WuaT 1s INCOME— BONDS OF PURCHASED CORPORA- 
TION REDEEMED AT LESS THAN Par.—JIn 1914 the taxpayer bought all the 
assets of another corporation and assumed its debts, including an issue of 
bonds. In 1924 and 1925 it bought back a number of these bonds at less than 
par. The commissioner charged the difference as present income. The 
Board of Tax Appeals, in reviewing this ruling, held that this was not income 
and the commissioner appealed. Held, that the transaction merely fixed 
finally the cost of the property purchased and no gain was realized. Order 
affirmed. Commissioner v. American Chicle Co., 65 F.(2d) 454 (C. C. A. 2d, 
1933), cert. granted, Oct. 9, 1933. 

The Supreme Court has held that where a corporation issues bonds for 
money and later in the same fiscal period retires them for less than the amount 
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received, the difference is taxable income. United States v. Kirby Lumber 
tension of the doctrine of that case, a point on which the lower courts are in 
conflict. Compare Commissioner v. Rail Joint Co., 61 F.(2d) 751 (C. C. A. 
2d, 1932), with Commissioner v. Coastwise Transp. Co., 62 F.(2d) 332 
(C. C. A. rst, 1932), and Commissioner v. Norfolk Southern R. R., 63 F.(2d) 
304 (C. C. A. 4th, 1933). In the Coastwise Transportation case, it was held 
that where purchase money mortgages were paid off, in a later fiscal period, 
at less than face value, the difference was taxable gain. That result is op- 
posed to a Board .of Tax Appeals decision and, it would seem, to the instant 
case. Des Moines Improv. Co., 7 B. T. A. 279 (1927); see I. T. 2406, VII-1 
Cum. Bull. 68. The Supreme Court, in a decision cryptically distinguished in 
the Kirby case, has held that where money received from a sale of bonds had 
been lost, retirement of the debt for less than the amount received did not 
produce taxable gain. Bowers v. Kerbaugh-Empire Co., 271 U.S. 170 (1926). 
Likewise, when an insolvent’s debt is paid off at less than its face value, the 
difference is not income. Burnet v. Campbell Co., 50 F.(2d) 487 (App. D. C. 
1931), af’g 15 B. T. A. 458 (1931); Commissioner v. Simmons Gin Co., 43 
F.(2d) 327 (C. C. A. roth, 1930). These decisions indicate that the mere 
removal of a lien on the physical assets for less than par does not in itself 
produce taxable gain. Commissioner v. Rail Joint Co., supra. Thus, it is the 
difference between the retirement cost and the issuing price, rather than par 
value, that is taxable. Commissioner v. Norfolk Southern Ry., supra. The 
present court distinguished between those cases where bonds are issued for 
property and where they are issued for money, saying that only in the retire- 
ment of the latter is the difference taxable. This raises the further problem 
of whether the purchasing corporation is to be regarded as a separate entity 
or as a mere continuation of the other, for under the latter theory it might 
be taxable. Cf. Western Md. Ry. v. Commissioner, 33 F.(2d) 695 (C. C. A. 
4th, 1929); Turner-Farber-Love Co. v. Helvering, U. S. L. Week., Jan. 2, 
1934, at 7 (App. D. C. 1933). But no reason was presented why the trans- 
action should not be treated as an ordinary sale. And where one corporation 
having bought another assumes its debts, payment of those debts is a capital 
expense. Athol Mfg. Co. v. Commissioner, 54 F.(2d) 230 (C. C. A. rst, 
1931); Falk Corp. v. Commissioner, 60 F.(2d) 204 (C. C. A. 7th, 1932). The 
instant decision, although hardly justified by the broad language of the Kirby 
case, seems more in harmony with the requirement that gain, to be taxable, 
must be realized, than does the result reached in the Coastwise Transporta- 
tion case. 


InyjuNcTIons — Acts RESTRAINED: LEGAL PROCEEDINGS — RESTRAINING 
WITNESSES TO PREVENT PROSECUTION OF SUIT IN ForEIGN STATE. —A rail- 
road employee was killed in Indiana, where he resided and where the railroad 
was incorporated. His widow, also resident in Indiana, brought suit as ad- 
ministratrix in Missouri under the Federal Employers’ Liability Act, the 
railroad doing business in that state. The railroad obtained an Indiana injunc- 
tion against the Missouri action. The widow pressed suit in violation thereof 
and the railroad moved the Indiana court to issue a citation of contempt 
against her. She thereupon attempted to have the railroad enjoined in the 
Missouri court from prosecuting the Indiana contempt proceedings, but the 
Missouri court held that it had no jurisdiction to do so. State ex rel. New 
York, C. & St. L. R. R. v. Nortoni, 55 S. W.(2d) 272 (Mo. 1932), (1933) 
46 Harv. L. Rev. 1030. The widow then dismissed her action and returned 
to Indiana. A stenographer in the office of the widow’s lawyers, and resident 
in Missouri, was appointed administratrix and brought suit on the same cause 
of action. A dedimus issued in Missouri for the taking of depositions from 


Co., 284 U. S. 1 (1931). The instant decision raises the problem of the ex- 
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certain witnesses in Indiana, whereupon the railroad secured in Indiana an 
order enjoining the administratrix’s attorneys and the notary public from 
taking or certifying depositions and enjoining certain witnesses from giving 
testimony in this manner. From a denial of a permanent injunction the rail- 
road appealed. Held, that as an attempt was clearly being made to circumvent 
the former Indiana injunction, and that since the parties were before the court, 
the injunction should issue. Judgment reversed. New York, C. & St. 
L. R. R. v. Perdiue, 187 N. E. 349 (Ind. App. 1933). 

Although the parties seem to have reached an impasse, apparently further 
steps could still be taken. In a substantially similar situation in a previous 
case an administrator proceeded to bring suit in the federal court of the 
foreign state and the railroad was ordered to dismiss an Iowa injunction 
against witnesses because such decree in effect deprived the federal court of 
jurisdiction. Chicago, M. & St. P. Ry. v. Schendel, 292 Fed. 326 (C. C. A. 
8th, 1923); cf. Schendel v. M’Gee, 300 Fed. 273 (C. C. A. 8th, 1924). But 
see Payne v. Knapp, 197 lowa 737, 743, 198 N. W. 62, 64 (1924). And where 
witnesses in Iowa had been enjoined, the railroad securing the injunction was 
ordered to dismiss its bill under penalty of being defaulted in a Minnesota 
lawsuit. Peterson v. Chicago, B. & Q. R. R., 187 Minn. 228, 244 N. W. 823 
(1932); cf. Ex parte Crandall, 53 F.(2d) 969 (C. C. A. 7th, 1931). Certain 
attorneys who, acting for various plaintiffs, have repeatedly sued a defendant 
in states other than that in which the cause of action arose, have been per- 
manently restrained from so doing. Wabash Western Ry. v. Seifert, 41 Mo. 
App. 35 (1890); see Kansas City Rys. v. McCardle, 288 Mo. 354, 369, 232 
S. W. 464, 468 (1921); cf. McCloskey v. San Antonio Pub. Serv. Co., 51 
S. W.(2d) 1088 (Tex. Civ. App. 1932), (1933) 46 Harv. L. Rev. 525. The 
number of injunctions and counter-injunctions often obtained in the course 
of one litigation seems to show that preventing foreign suits by enjoining them 
is by no means conclusive, because such decrees need not be given effect in 
the foreign state and are not usually recognized under principles of comity. 
Cf. Doyle v. Northern Pac. Ry., 55 F.(2d) 708 (D. Minn. 1932), (1933) 
46 Harv. L. Rev. 521; State ex rel. Bossung v. District Court, 140 Minn. 494, 
168 N. W. 589 (1918); Kempner v. Cleveland, C. C. & St. L. Ry., 322 Mo. 
299, 15 S. W.(2d) 825 (1929), cert. denied, 280 U. S. 564 (1929). Contra: 
Allen v. Chicago G. W. R. R., 239 Ill. App. 38 (1925); see Note (1930) 
39 YALE L. J. 719. It has been suggested that relief can be obtained by an 
application in the foreign court similar to a motion for a change of venue 
within a state. But if the courts will not recognize foreign decrees as a matter 
of comity, it is difficult to see why they will impose such restrictions upon 
themselves. See Foster, Place of Trial — Interstate Application of Intrastate 
Methods of Adjustment (1930) 44 Harv. L. Rev. 41, 49. But cf. Douglas 
v. New York, N. H. & H. R. R., 279 U. S. 377 (1929). Another possible 
remedy would be through an extension by the Supreme Court of the doctrine 
that such suits place an undue burden upon interstate commerce. But in the 
decisions so holding the defendant railway did not operate in the state of the 
forum, but merely had a soliciting freight agent there. Davis v. Farmers’ 
Co-Operative Co., 262 U. S. 312 (1923); Denver & R. G. W. R. R. v. Terte, 
284 U. S. 284 (1932). And some decisions hold that no burden is imposed 
where suit is brought at the residence of the plaintiff. Griffin v. Seaboard Air 
Line Ry., 28 F.(2d) 998 (W. D. Mo. 1928); Cressy v. Erie R. R., 278 Mass. 
284, 180 N. E. 160 (1932), (1932) 45 Harv. L. Rev. 1263. But a recent 
Minnesota case shows a distinct extension of the doctrine, in denying juris- 
diction because the cause of action arose in Ohio, although the plaintiff was a 
bona fide resident and the defendant’s vessels operated within the state. Jn- 
ternational Milling Co. v. Columbia Transportation Co., 250 N. W. 186 
(Minn. 1933). But cf. Denver& R.G.W.R.R.v. Terte, supra. The factual 
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approach in this latter decision would seem to be more in line with the basis 
of the Davis case than the mechanical attitude of contrary holdings. 


Lasor UNIONS — STRIKE ACTIVITIES BY NON-EMPLOYEES FORBIDDEN UN- 
DER NRA. — Agitators sent by the American Federation. of Silk Workers in 
fulfillment of a scheme to unionize the entire industry caused many of the 
plaintiff’s employees to strike. The plaintiff, who maintained an “ open shop ”, 
and was operating temporarily under the Cotton Textile Code, sought to en- 
join the interference with its business by the union “ intermeddlers”. Held, 
that non-employees may not interfere with the workers’ right to bargain col- 
lectively. Restraining order pendente lite granted. Bayonne Textile Corp. v. 
American Fed. of Silk Workers, 168 Atl. 799 (N. J. Ch. 1933). 

The decision indicates that in the hands of a court unsympathetic to labor 
the National Industrial Recovery Act may serve to strengthen or even extend 
restrictions upon the activities of unions. New Jersey precedent would have 
furnished sufficient basis for the restraint imposed on “ peaceful ” picketing by 
walking delegates. Jersey City Printing Co. v. Cassidy, 63 N. J. Eq. 759, 53 
Atl. 230 (1902); Keuffel & Esser v. International Ass’n of Machinists, 93 
N. J. Eq. 429, 116 Atl. 9 (1922). But previous authority was reinforced by 
construing the NRA as forbidding pressure from union delegates, despite the 
fact that only the interference of employers is expressly prohibited. See 
Some Legal Aspects of the National Industrial Recovery Act (1933) 47 Harv. 
L. Rev. 85, 118. Such an interpretation seems contrary to the labor policy of 
the Act, since effective collective bargaining requires not only unionization of 
employees but their representation by outside labor officials not dependent on 
the employer. Cf. Exchange Bakery & Restaurant, Inc. v. Rifkin, 245 N. Y. 
260, 263, 157 N. E. 130, 132 (1927); Sayre, Inducing Breach of Contract 
(1923) 36 Harv. L. Rev. 663, 694; Witte, THE GOVERNMENT IN Lapor Dis- 
PUTES (1932) 292. The court also suggests that because of the present emer- 
gency any strike is now illegal, at least if undertaken without resort to the 
NRA machinery for mediation. Cf. Staley v. Peabody Coal Co., 2 Fed. Trade 
& Ind. Service (CCH) 18,251 (S. D. Ill. 1933), (1933) 33 Cow. L. REv. 126s, 
1266. Other recent decisions, however, making no attempt to apply such re- 
strictions, have refused to enjoin union activities. Buckingham v. Masevich, 
N. Y. L. J., Sept. 22, 1933, at 962 (N. Y. Sup. Ct.); Kings County Haber- 
dashers Ass’n v. Retail Hat & Furnishings Salesmen’s Union, N. Y.L. J., Jan. 
II, 1934, at 175 (N. Y. Sup. Ct.); see (1933) 33 Cor. L. Rev. 1264; cf. 
Fryns v. Fair Lawn Fur Dressing Co., 168 Atl. 862 (N. J. Ch. 1933); Sherman 
v. Abeles, N. Y. L. J., Jan. 3, 1934, at 21 (N. Y. Sup. Ct.). But cf. Rosenthal- 
Ettlinger Co. v. Schlossberg, 149 Misc. 210, 266 N. Y. Supp. 762 (1933); 
Cousins Co. v. Shoe & Leather Workers Industrial Union, N. Y. L. J., Nov. 
20, 1933, at 1866 (N. Y. Sup. Ct.). Still more extreme is the court’s intima- 
tion that a nation-wide union, as such, would contravene the Act’s prohibitions 
upon monopoly. Clearly, these provisions were not intended to apply to la- 
bor, especially since previous applications of the anti-trust legislation were 
confined to the tactics of unions rather than to their mere size. See Duplex 
Printing Press Co. v. Deering, 254 U. S. 443, 469 (1921); WITTE, op. cit. 
supra, at 69; cf. Sayre, Labor and the Courts (1930) 39 YALE L. J. 682, 


689-01. 


PARENT AND CHILD— APPLICATION OF FULL FAITH AND CREDIT CLAUSE 
TO FINAL DECREE FOR CHILD SupporT. — The defendant obtained a divorce 
in Georgia, where both the parties and their minor child were domiciled, cus- 
tody of the infant being awarded to the mother. The father paid a lump sum 
for the support of the child, pursuant to a decree which, by Georgia law, con- 
stituted a final discharge of the obligation. Ga. CopE ANN. (Michie, 1926) 
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§ 2981. After the money so paid was exhausted, the child, now domiciled in 
South Carolina with her mother, sued in that state to obtain further support 
from her father, who was still resident in Georgia. Property of the father in 
South Carolina was attached, and personal jurisdiction was secured. A judg- 
ment awarding payment out of the property was affirmed by the Supreme 
Court of South Carolina, and certiorari was granted by the United States 
Supreme Court. Held, that the Georgia decree discharging the father’s obliga- 
tion to support his child was entitled to full faith and credit in South Caro- 
lina. Judgment reversed. Justices Stone and Cardozo dissented. Yarbor- 
ough v. Yarborough, 54 Sup. Ct. 181 (1933). 

In this extension of the full faith and credit clause reliance was placed upon 
its previous application to an unalterable alimony decree in favor of a wife. 
Sistare v. Sistare, 218 U. S. 1 (1910); cf. Lynde v. Lynde, 181 U. S. 183 
(1900). A distinction might have been drawn in that the duty to pay ali- 
mony is owed solely to the wife, while child support is apparently a quasi- 
public obligation. Thus, enforcement of the father’s liability is aided by 
criminal penalties. People v. Schlott, 162 Cal. 347, 122 Pac. 846 (1912); 
see Note (1923) 22 A. L. R. 795; MaAppEN, Domestic RELATIONS (1931) 
§ 112; cf. Brown v. Brown, 187 N. E. 836 (Ind. 1933). And no right is ordi- 
narily given the child to sue for maintenance, even through a guardian. Sikes 
v. Sikes, 158 Ga. 406, 123 S. E. 694 (1924); see SPENCER, DomEsTIC RELA- 
TIONS (1911) § 488. The peculiar governmental nature of this obligation is 
further reflected in the refusal to enforce, as a matter of comity, foreign 
alimentation claims. De Brimont v. Penniman, Fed. Cas. No. 3,715 (S. D. 
N. Y. 1873); Jn re Macartney, [1921] 1 Ch. 522; see ConFLIcTs oF Laws 
RESTATEMENT (Tentative Draft, 1929) § 499. But intimations in the opin- 
ion of a possible difference in result had the father’s domicil changed to South 
Carolina suggest an additional ground for the decision, that his liability should 
be governed by the law of his domicil. Cf. Coldingham Parish Council v. 
Smith, [1918] 2 K. B. 90 (pauper support); Zrving v. Ford, 183 Mass. 448, 
67 N. E. 366 (1903) (filiation). In view, however, of the paramount interest 
of the state of the child’s domicil, as parens patriae, its law might well con- 
trol. See Conriicts or LAws RESTATEMENT (Tentative Draft, 1929) § 500; 
Beale, Progress of the Law, 1918-1919 (1919) 33 Harv. L. Rev. 1,14. A non- 
resident father has been held criminally liable for failure to maintain a child 
domiciled within the state. State v. Wellman, 102 Kan. 503, 170 Pac. 1052 
(1918); State v. Sanner, 81 Ohio St. 393, 90 N. E. 1007 (1910). That 
Georgia’s interest in support ceased with a change of the child’s domicil is a 
strong factor in favor of the view of the dissenting justices against precluding 
the creation of a new support duty by the second domiciliary state. Cf. 
(1934) 34 Cov. L. Rev. 164. 


RECORDING AND REGISTRY LAws — CHATTELS REMOVED FROM ONE STATE 
TO ANOTHER UNDER UNIFORM CONDITIONAL SALES Act. — Section 14 of the 
Uniform Conditional Sales Act, adopted in Wisconsin, provided that if chattels 
subject to a conditional sale contract in another state were brought into 
Wisconsin, the reservation of property in the seller would be void as against 
creditors of the buyer without notice, unless the contract was filed in Wiscon- 
sin within ten days after the seller had knowledge of such removal. WIs. 
Start. (1931) § 122.14. The plaintiff was the assignee of such a contract made 
in Illinois with one who defaulted by removing the chattel into Wisconsin, 
where it was attached by the defendant sheriff without notice of the condi- 
tional sale. Subsequent to the attachment, but within ten days of the removal, 
the plaintiff notified the defendant of his rights. He did not file the contract 
at any time. In a suit to recover the chattel, the plaintiff's complaint was 
dismissed, and he appealed. Held, that the plaintiff's non-compliance with 
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the recordation requirement barred his recovery. Judgment affirmed. Uni- 
versal Credit Co. v. Finn, 250 N. W. 391 (Wis. 1933). 

The case seems further to confuse the law on this general problem. See 
2 Untrorm Laws ANN., Conb. SALEs (1922) 24. Apparently only two prior 
cases involving the precise point have arisen under the Uniform Condi- 
tional Sales Act. Accord: Thayer Mercantile Co. v. First Nat. Bank, 98 
N. J. L. 29, 119 Atl. 94 (1922). Contra: Banks-Miller Supply Co. v. Bank of 
Marlinton, 106 W. Va. 583, 146 S. E. 521 (1929). Of the two distinct prob- 
lems involved, only that of conflict of laws was considered by the New Jersey 
court, and only that of actual notice by the West Virginia court. If the con- 
ditional sale was valid by the laws of the state where the delivery took place, 
most courts do not apply the laws of the jurisdiction into which the chattel 
has been moved to divest the conditional vendor of title. Rodecker v. Jannah, 
125 Wash. 137, 215 Pac. 364 (1923); Studebaker Bros. Co. v. Mau, 13 Wyo. 
358, 80 Pac. 151 (1905); see GoopricH, ConFiict or Laws (1927) § 150. 
Contra: Turnbuli v. Cole, 70 Colo. 364, 201 Pac. 887 (1921). However, 
where the recording act of a state specifically applies to chattels brought 
within its borders, it seems universaliy held that there must be compliance 
with such statute to validate the seller’s title. Pulaski Mule Co. v. Haley, 187 
Ala. 533, 65 So. 783 (1914); North v. Goebel, 138 Ga. 739, 76 S. E. 46 
(1912); see EstricH, INSTALLMENT SALES (1926) § 211. Authority seems 
to overwhelm any contrary contention, although it has been suggested that 
the second state would have no jurisdiction to affect the title to the chattel. 
See Conriict oF Laws RESTATEMENT (Proposed Final Draft, 1930) § 52; 
Beale, Jurisdiction over Title of Absent Owner in a Chattel (1927) 40 Harv. 
L. Rev. 805; Note (1928) 41 Harv. L. Rev. 779. Actual notice by a third 
person who acquires an interest in a chattel will generally prevent the defeat 
of the seller’s title, regardless of the seller’s failure to comply with a recording 
statute. Re Rector’s, 220 Fed. 645 (C. C. A. 2d, 1915); Liquid Carbonic Co. 
v. Whitehead, 115 Va. 586, 80 S. E. 104 (1913); see Babbitt & Cowden Live 
Stock Co. v. Hooker, 28 Ariz. 263, 266, 236 Pac. 722, 723 (1925) (under 
U.C.S.A.). ‘Contra: Carolina Discount Corp. v. Landis Motor Co., 190 N.C. 
157, 129 S. E. 414 (1925). It has also been held that a levy on goods was 
invalid until the expiration of the period allowed for recordation. Bradshaw 
v. Kleiber Motor Truck Co., 29 Ariz. 293, 241 Pac. 305 (1925) (construing 
§14 U. C. S. A.); McCarthy v. Seisler, 130 Ind. 63, 29 N. E. 407 (1891) 
(chattel mortgage recording act). If § 14 will hold open the ten-day period 
for constructive notice to validate the seller’s title, it should likewise hold it 
open for actual notice. “ The statute does not require of the seller the per- 
formance of a vain act.” See Banks-Miller Supply Co. v. Bank of Marlinton, 
supra, at 587, 146 S. E. at 522; cf. (1933) 81 U. or Pa. L. REv. 628. 


SECURITIES — BLuE Sky LAws — KNOWLEDGE OF FALSITY AS ELEMENT OF 
STATUTORY CRIME OF FILING A FALSE STATEMENT OF CoRPORATE ASSETS. — 
The defendant, as president of a corporation, subscribed a financial statement 
which the corporation had to file with the secretary of state as a condition of 
the right to issue new securities within the state. The statement was found 
to be false and the defendant was prosecuted under a statute which provided: 
“Any person ... that shall . .. subscribe to any false statement... 
filed with the secretary of state . . . as to the financial condition of such 
person . . . or corporation shall be deemed guilty of a felony and upon 
conviction shall be fined . . . not more than five thousand dollars or im- 
prisoned not to exceed five years. . . .” Iowa Cope (1931) § 8581-c21. The 
trial court ruled that no proof was necessary that the defendant knew the 
statement to be false. From a conviction, the defendant appealed. Held, 
that the legislature had intentionally omitted knowledge of falsity as an 
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element of the crime and that proving such knowledge was unnecessary. 
Judgment affirmed. Two judges dissented. State v. Dobry, 250 N. W. 702 
(Iowa 1933). 

Numerous states have similar statutes imposing criminal liability upon 
corporate officers and directors for the issuing of false prospectuses or the 
making of false financial statements; yet recorded prosecutions under them 
are said to total only eleven. See MacIntyre, Criminal Provisions of the 
Securities Act and Analogies to Similar Criminal Statutes (1933) 43 YALE 
L. J. 254, 264-69. Most of these Blue Sky regulations expressly make 
scienter a necessary element of the crime. See MacIntyre, supra, at 264-65. 
This is true of the Federal Securities Act. Title 1, § 24, 48 Stat. 87 (1933). 
The Connecticut and South Carolina statutes, like the present enactment, do 
not expressly make knowledge of the falsity an element of the crime. Conn. 
Gen. Stat. (1930) § 6343; S. C. CopE (Michie, 1932) § 1353. Nevertheless, 
the Supreme Court of the latter state has interpreted its statute to necessitate 
proof of scienter. State v. Johnston, 149 S. C. 195, 146 S. E. 657 (1929). 
Admittedly a legislature may validly omit this element from statutory crimes 
of this general nature, but whether such omission was intentional is ultimately 
a question for judicial construction. United States v. Balint, 258 U. S. 250 
(1922); United States v. Behrman, 258 U. S. 280 (1922); see CLARK AND 
MarSHALL, LAw oF CRIMES (1927) § 40. The majority of the present court, 
finding such intention, rejected the argument urged by the dissent, that the 
word “ false” might of itself import the element of knowledge. Cf. United 
States v. Ninety-Nine Diamonds, 139 Fed. 961 (C. C. A. 8th, 1905); State v. 
Johnston, supra. The rigorous attitude taken by the present court toward 
security sales regulations assumes especial significance at a time when the 
state as well as the federal judiciary may shortly be called upon to interpret 
and apply the provisions of the Federal Securities Act. Cf. Title 1, § 22(a), 
48 Stat. 86 (1933); MacIntyre, supra, at 271. 


SHrppInc — Harter Act — OwWNER’s FaILure TO Use Due DILIGENCE TO 
MAKE SHrp SEAWORTHY AS BARRING GENERAL AVERAGE CONTRIBUTION FOR 
DamaceEs RESULTING SOLELY FROM NEGLIGENT NAvIGATION. — A ship bound 
for Bremen and Hamburg ran aground and damaged its rudder. An inspec- 
tion at Bremen, in which the local agent of the owner took part, failed to 
reveal the defect and the ship was sent on to Hamburg under convoy of 
three tugs. In the course of the voyage the vessel again grounded due to ‘ 
negligent navigation. Sacrifices were made and expenses incurred for which q 
the owners claimed general average contribution under clauses of the bills 
of lading requiring such contribution for losses incurred solely through errors 
in navigation. These clauses were valid only if the owner came within the 
exemption from liability allowed by § 3 of the Harter Act, which provides 
that “If the owner of any vessel . . . shall exercise due diligence to make 
the said vessel in all respects seaworthy . . . neither the vessel, [nor] her 
owner . . . shall become or be held responsible for damage or loss resulting 
from faults or errors in navigation or in the management of said vessel. . . .” 
27 Stat. 445 (1893), 46 U. S. C. § 192 (1926). Certain shippers libelled the 
vessel to recover deposits given to secure their shares of the general average 
contribution claimed by the shipowner, and appealed from a judgment in 
favor of the latter. Held, that the owner had failed to exercise due diligence 
to make the vessel seaworthy and hence was deprived of his right to con- 
tribution, although the damages were caused solely by negligent navigation. 
Two justices dissented. May v. Hamburg-Amerikanische Packetfahrt Aktien- 
gesellschaft, 54 Sup. Ct. 162 (1933). 

The holding that seaworthiness was a condition precedent to the protection 
of the Act, even though it was not a cause of the damage, may be justified i 
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by a literal construction of the statute. Several decisions of lower federal 
courts have adopted the same construction. See The Elkton, 49 F.(2d) 700, 
702 (C. C. A. 2d, 1931); The Wildomino, 300 Fed. 5, 11 (C. C. A. 3d, 1924) 
afd on other grounds sub nom. S. S. Wildomino v. Citro-Chemical Co., 272 
U. S. 718 (1927). Other authorities, however, have held a causal connection 
essential. The Thessaloniki, 267 Fed. 67 (C. C. A. 2d, 1920); see Hartford 
& N.Y. Trans. Co. v. Rogers & Hubbard Co., 47 F.(2d) 189, 192 (C. C. A. 2d, 
1931); The Turret Crown, 284 Fed. 439, 444 (C. C. A. 4th, 1922); Green, The 
Harter Act (1903) 16 Harv. L. Rev. 157, 167. A possibility of startling re- 
sults from the rule of the principal case lies in the broad definition of unsea- 
worthiness adopted by the courts for various purposes. Cf. The R. P. Fitz- 
gerald, 212 Fed. 678 (C. C. A. 6th, 1914) (leak in floor of room containing 
oil can held to be unseaworthiness as regards resulting cargo damage); 
Ives v. United States, 58 F.(2d) 201 (C. C. A. 2d, 1932) (jammed ventilator 
held to be unseaworthiness as regards seaman injured in opening it). Pos- 
sible limitations lie in a narrower definition in the present connection, or in 
a requirement that the type of defect and the cause of the accident be re- 
lated, without applying the strict rules of proximate cause. See Elder 
Dempster & Co. Ltd. v. Patterson Zochonis & Co. Ltd., [1924] A. C. 522, 
530, 539; The R. P. Fitzgerald, supra, at 686. The Court in the principal 
case recognized that it was adopting a rule affording certainty rather than 
one consistent with the usual principles of tort liability, and placed some re- 
liance on marine insurance cases which hold that a breach of warranty of 
seaworthiness voids the policy, irrespective of causal relation to a subsequent 
loss. Forshaw v. Chabert, 3 Brod. & B. 158 (1821); Quebec Marine Ins. Co. 
v. Commercial Bank of Canada, L. R. 3 P. C. 234 (1870); cf. Snyder v. At- 
lantic Mutual Ins. Co., 95 N. Y. 196 (1884). It may be that the policy in 
favor of requiring extreme diligence by owners justifies a broad application 
of the doctrine announced. 


TAXATION — FEDERAL CAPITAL Stock Tax — BusINEss TRUST TAXABLE AS 
ASSocIATION. — Plaintiffs were trustees who had entire control of a Massachu- 
setts trust of securities under which they collected dividends and interest, pay- 
ing part over to the beneficiary and reinvesting the remainder. They also made 
and received loans and traded in securities to a limited extent. The trust 
instrument provided that the beneficiary, who was also the settlor and one of 
the three trustees, could appoint successors to any of the trustees but had 
no power to remove them. It also provided for the election of officers and 
committees, and the use of a common seal, but these powers were not used. 
The trustees sued to recover capital stock taxes, which had been assessed on 
the theory that the trust was an association within the provisions of the 
Revenue Acts of 1918, 1921, and 1924. 40 StTaT. 1126 (1919), 42 STAT. 294 
(1921), 43 STAT. 325 (1924), 26 U. S. C. § 223 (1926). From a judgment 
for the defendant, the plaintiffs appealed. Held, that since the trust was 
engaged in business activities, it was taxable as an association. Judgment 
affirmed. Jttleson v. Anderson, 67 F.(2d) 323 (C. C. A. 2d, 1933), af?g 
2 F. Supp. 716 (S. D. N. Y. 1933). 

The case illustrates the illogical but practical test that has developed to de- 
termine whether a trust is an association. Under early decisions, control by 
the beneficiaries was held to determine that question. Crocker v. Malley, 
249 U. S. 223 (1919); Chicago Title & Trust Co. v. Smietanka, 275 Fed. 60 
(N. D. Ill. 1921). But later, not only quasi-corporate form but also busi- 
ness activity was considered material. Hecht v. Malley, 265 U.S. 144 (1924); 
cf. Burk-Waggoner Oil Ass’n v. Hopkins, 269 U.S. 110, 114 (1925). Recently, 
lower courts seem to have disregarded the element of form and have looked 
entirely to whether the trust was doing business. Little Four Oil & Gas Co. v. 
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Lewellyn, 35 F.(2d) 149 (C. C. A. 3d, 1929); Sloan v. Comm’r of Int. Rev., 
63 F.(2d) 666 (C. C. A. oth, 1933); see Note (1932) 42 YALE L. J. 270. 
But cf. Lucas v. Extension Oil Co., 47 F.(2d) 65 (C. C. A. 5th, 1931). Thus, 
the test apparently has come to be the same as that which determines whether 
a corporation is one “ doing business ” within the meaning of the tax statute. 
Cf. Von Baumbach v. Sargent Land Co., 242 U. S. 503 (1917); Little Four 
Oil & Gas Co. v. Lewellyn, supra; Argonaut Consol. Mining Co. v. Anderson, 
52 F.(2d) 55 (C. C. A. 2d, 1931); Willis v. Comm’r of Int. Rev., 58 F.(2d) 
121 (C. C. A. gth, 1932). From a theoretical viewpoint, in determining 
whether an organization falls within a particular category, form and method 
of government should be important. See Rottschaefer, Massachusetts Trust 
under Federal Tax Law (1925) 25 Cov. L. REv. 305. If these factors were 
controlling, seemingly the trust in the instant case would not be considered 
an association, since the beneficiary did not have sufficient control. Cf. 
Landsdowne Realty Trust v. Comm’r of Int. Rev., 50 F.(2d) 56 (C. C. A. 1st, 
1931). Nevertheless, the test of doing business appears satisfactory in 
order to prevent the trust from being used as a device to escape this sort 
of taxation. 


TRIAL — VERDICTS — JUROR’s STATEMENT OF ILLNESS AS DISSENT AFTER 
OrpDER TO REcorp VERDICT. — During the deliberations of the jury in a crimi- 
nal trial, a juror became ill. Doctors reported that the juror was in pain 
but could continue without injury. The defendants’ motion for a mistrial 
was denied. A verdict against the defendants was subsequently reported, 
verified by polling, and ordered by the court to be recorded. Before recorda- 
tion, the defendants requested the juror’s physical condition to appear in 
the record. The court questioned the juror, who replied in broken English, 
“T want to stick up tonight, but I could not.” Thereafter the verdict was 
recorded and the jury discharged. From an order overruling a motion to 
set aside the verdict the defendants appealed. Held, that the verdict was 
not unanimous and should not have been received. Judgment reversed. One 
judge voted for affirmance on the ground that the juror had not dissented. 
United States v. Pleva, 66 F.(2d) 529 (C. C. A. 2d, 1933). 

The holding is representative of one group of conflicting decisions as to the 
effect of an indication by a juror before the verdict has become final that 
reasons other than the law and evidence have caused his formal assent. 
Accord: Ponder v. State, 11 Ga. App. 60, 74 S. E. 715 (1912); Frick v. Rey- 
nolds, 6 Okla. 638, 52 Pac. 391 (1898). Contra: State v. Millroy, 103 Wash. 
193, 174 Pac. 10 (1918); State v. Nutter, 99 W. Va. 146, 128 S. E. 142 (1925). 
While the courts agree that the requisite unanimity means a concurrence of 
the jury on the merits, the difference lies in their interpretation of jurors’ 
statements. The present court, which had before it only the ambiguous words 
of the juror, might well have left the trial judge a wider discretion in con- 
struing their meaning. See Martin v. State, 23 Ala. App. 281, 124 So. 392, 
393 (1929); cf. Wagoner v. Warn, 88 Wash. 688, 153 Pac. 1072 (1915). 
Again, since the dissent of the juror was a response to questioning as to his 
health, it might have been inadmissible in jurisdictions where a judge’s ex- 
amination into the grounds of the verdict is improper and information so 
elicited is excluded. Riley v. O’Connell, 97 Conn. 182, 116 Atl. 89 (1922) 
semble; see Columbus Oil Co. v. Moore, 202 N. C. 708, 711, 163 S. E. 
879, 881 (1932). Yet an inquiry into illness is distinguishable from an ex- 
amination into the grounds of the'verdict, for it is free from possibilities of 
coercion by the judge or of restraint on the jury’s deliberations. Although 
this appears to be the first case involving the effect of an order to record on 
the right to dissent, some courts permit dissent even after recording. Wooten 
v. State, 19 Ga. App. 739, 92 S. E. 233 (1917); Warner v. New York Cen. 
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R. R., 52 N. Y. 437 (1873). The decisions that recording precludes objection 
seem influenced by the parol evidence rule, which would not apply to the 
mere order to record. Cf. 5 WiGMoRE, EVIDENCE (1923) § 2348 et seg. Fur- 
thermore, to permit dissent even until dispersal might not result in undue 
instability of verdicts. 


WorKMEN’s COMPENSATION Acts — CONSTRUCTION AWARDS AS PRE- 
FERRED CLAIMS IN RECEIVERSHIP OF EMPLOYER. — Receivers having been 
appointed for the defendant corporation, two former employees petitioned 
for preferential payment of compensation awards under the Longshoremen’s 
and Harbor Workers’ Compensation Act. 44 Stat. 1424 (1927), 33 U.S.C. 
Supp. VI §§ go1-5so (1932). In one case the award had been for weekly 
payments, to continue indefinitely until a change of condition; in the other 
the payments were to continue until a date three months after the receivers 
were appointed. Both injuries had been sustained some years previously. 
Until within a month before the receivership, payments had been made by 
the corporation, which was a self-insurer under § 32(a)(2) of the Act. Sec- 
tion 17 of the Act provided that compensation should have “ the same prefer- 
ence of lien against the assets of the . . . employer without limit of amount 
as is . . . allowed by law to the claimant for unpaid wages or otherwise.” 
44 STAT. 1434 (1927), 33 U. S. C. Supp. VI § 917 (1932). The Maryland 
statute provided that in the event of an equity receivership, “money due 
and owing . . . for wages . . . contracted not more than three months an- 
terior to the . . . appointment of [the] receiver, shall first be paid in full 
. . . and shall be preferred to all claims . . .” (with exceptions immaterial 
here). Mp. Ann. Cope (Bagby, 1924) art. 47, § 15. Held, that the Mary- 
land statute determined only the rank of priority and that the three months 
limitation was inapplicable to compensation claims. Receivers ordered to 
continue weekly payments in accordance with the original awards. Pyrites 
Co. v. Davison Chemical Co., 4 F. Supp. 294 (D. Md. 1933). 

The decision is apparently the first to construe §17 of the Longshore- 
men’s Act. Moreover, although compensation claims have been given 
priority in a few cases arising under similar clauses in state workmen’s 
compensation acts, the problem of time limitation seems to have been dis- 
cussed only once. Steel & Iron Mongers, Inc. v. Bonnite Insulator Co., 
go N. J. Eq. 200, 106 Atl. 380 (1919); cf. West Virginia Rail Co. v. 
Jewett Bigelow & Brooks Coal Co., 26 F.(2d) 503 (E. D. Ky. 1928); T. H. 
Mastin & Co. v. Pickering Lumber Co., 2 F. Supp. 605 (N. D. Cal. 1933). 
In that case the New Jersey Court of Chancery held that only those 
payments falling due within the two months period specified in the wage 
preference statute were preferential claims. Cf. N. J. Comp. Stat. (1910) 
p. 1650. However, the phrase “ without limit of amount”, which afforded 
considerable support to the decision in the principal case, did not appear in 
the New Jersey compensation statute, and on this basis the case is distinguish- 
able. N. J. Comp. Stat. (Supp. 1924) § **236-25. On the other hand, it 
is arguable that these words in § 17 were intended to apply only insofar as 
statutes specifically limited the amount, and should be given no effect where 
the statute limits only the period of earning. Cf. Kauper, /nsolvency Statutes 
Preferring Wages Due Employees (1932) 30 Micu. L. REv. 504, 506-07. 
Additional considerations, however, would seem to justify an unlimited pref- 
erence. Compensation awards, although ordinarily paid in installments, are 
designed to indemnify for a single capital loss incurred in the past. In mode 
and circumstances of becoming payable they are so radically unlike wages 
that the time limitation provisions in typical preference statutes have no 
reasonable meaning when applied to them. Cf. Conn. Gen. Stat. (1930) 
§§ 4853, 5939 (“wages ...for any labor performed . . . within three 


« 
. 

4 

\ 

4 


1934] BOOK REVIEWS | 719 


months”); IpaHo Cope (1932) § 44-601 (“ wages . . . for services rendered 
within sixty days”). Moreover, the Act would operate too capriciously if 
the extent of preference depended on whether the award were for weekly 
payments, or for a lump sum under § 14(j) of the Act. 44 Star. 1433 (1927), 
33 U. S. C. Supp. VI § 914(j) (1932). Cf. (1934) 47 Harv. L. Rev. 521 
(provability of workmen’s compensation claims in bankruptcy). 


BOOK REVIEWS 


Tue Investor Pays. By Max Lowenthal. New York: Alfred A. Knopf. 
1933. Pp. 406, ix. $2.50. 

Although, no other country boasts such an extensive literature on the cor- 
poration as the United States, our modern corporation has remained, on the 
whole, a mystery. Endless space has been devoted to descriptions of corpo- 
rate participations and the legal rules by which they are governed; very little 
can be found about how corporations are actually managed — their policies 
and their politics. In this sense Mr. Lowenthal’s book is unique. 

The great merit of the book is that it is the first full-length portrait of an 
actual corporation at a critical period of its history. The entire volume is 
devoted to a study of the Chicago, Milwaukee & St. Paul reorganization. 
The author touches lightly upon the history of the events which led to the 
receivership. From that point on, he dwells on every stage, beginning with 
the bankers’ decision to have receivers appointed, and ending with the bank- 
ers in sole control of the $9,000,000 set aside for the payment of fees and 
expenses. 

Corporate reorganization has been the greatest of the corporate mysteries. 
Only the elect, have been allowed to participate in the reorganizing process. 
Even the competent attorney may pass through a life of active service at the 
bar without entering this inner shrine. Those who belong to the privileged 
fraternity have made no secret of their superiority. Adrian H. Joline, a 
lawyer of the generation immediately preceding ours who was prominent 
in reorganization work, is reported to have said that “he found it about as 
difficult to tell how to reorganize a corporation as it would be for a poet to 
tell how to write poetry.” Mr. Lowenthal has shown how it is done. Ap- 
parently the poetry is limited to the investors, for whom the reorganization 
often spells tragedy. 

The St. Paul might well have been chosen because it is the greatest single 
enterprise that ever entered the receivership wringer. When the receivers 
were appointed in 1925 the St. Paul had an aggregate capitalization of $700,- 
000,000, operated 11,000 miles of road, and had some 40,000 security-holders. 
The receivership aroused tremendous public interest and led to several inves- 
tigations and considerable litigation.2 The voluminous documents thereby 


1 See Cravath, Reorganization of Corporations, in Some LEGAL PHASES OF Cor- 
PORATE FINANCING, REORGANIZATION AND REGULATION (1917) 153. 

2 See, among others, Chicago, Milwaukee & St. Paul Ry. Investigation, 131 
I. C. C. 615 (1928) ; Chicago, Milwaukee & St. Paul Reorganization, 131 I. C. C. 
673 a fe United States y. Chicago, Milwaukee, St. Paul & Pac. R. R., 282 U.S. 
311 (1931). 
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resulting have furnished Mr. Lowenthal with the materials for this study, and 
probably explain the choice of the St. Paul to illustrate the methods of re- 
organization. His experience as a lawyer is wide enough to support his opin- 
ion that the reorganization was typical. 

It is fortunate for the student of American corporations that the material 
was sufficient to supply the story without requiring more than an occasional 
inference. Any intelligent discussion of the merits and defects of reor- 
ganization through equity receivership must be based upon agreement as to 
what is done. The great bulk of the previous literature on the subject has 
been written by the reorganizers themselves.* This heavily documented 
description by one of their critics is therefore especially valuable. As the re- 
sult of the testimony produced in the investigations, particularly by the Inter- 
state Commerce Commission, the author is privileged to admit us to the 
lawyer’s office where the details of the receivership were settled (in advance 
of any court application), and to the hotel room at White Sulphur Springs 
where the lawyer and his banker-client prepared the plan of reorganization. 
The correlation of the facts, and the analysis of the frequently evasive testi- 
mony, is masterly. 

Both reorganizers and critics agree that the present machinery for reorganiza- 
tion is excessively clumsy and expensive. Lawyers engaged in reorganization 
work have long since advocated the abolition of the judicial sale with its neces- 
sary provision for dissenters,* and the imposition of a reorganization plan by 
a vote of the holders of a “ representative ” amount — say, two-thirds — of 
the securities. The divergence lies in the proposed substitute for the judicial 
sale as a protection for the security-holder. The reorganizers have not felt 
very keenly the necessity of any substitute, although more of them now appear 
to favor supervision by the federal courts,® presumably because such super- 
vision has proved futile. The futility is fully demonstrated in the St. Paul 
case. It is no secret that many lawyers lost interest in the new Section 77 of 
the Bankruptcy Act when it became clear that reorganization plans and other 
parts of the reorganization proceedings would require approval by the Inter- 
state Commerce Commission.® 


3 See, e.g., Cravath, supra note 1; Swaine, Reorganization of Corporations: Cer- 
tain Developments of the Last Decade (1927) 27 Cor. L. Rev. go1, (1928) 28 id. 
29, Corporate Reorganizations Under the Federal Bankruptcy Power (1933) 19 
Va. L. REv. 317. 

* See CorporaATE REORGANIZATION AND THE Feperat Court (1924), a collection 
of articles by James N. Rosenberg, Robert T. Swaine, and Roberts Walker. It 
seems probable that approval by reorganizers is prompted by the fact that at pres- 
ent a much larger percentage of assenters is required to put a plan into effect than 
would be required under any statutory scheme. The new Section 77 of the Bank- 
ruptcy Act requires only two-thirds consent. It seems not amiss to note that the 
St. Paul reorganization was put into effect with what was probably the smallest 
percentage of assenters of any large reorganization. This was one of the reasons 
why the cash requirements were so burdensome. 

5 Compare Cravath’s opinion of Northern Pacific Ry. v. er 228 U. S. 482 
(1913) as “a veritable demon incarnate standing across the path of the reorganizer ” 
with Swaine’s conclusion, after a review of subsequent reorganizations ae 
the St. Paul) that the demon had been “ domesticated ”. Cravath, supra note 1, at 
1973 Swaine, supra note 3, 27 Cor. L. Rev. at 902. 

6 See and Groom, Reorganizations of Railroad Corporations under 
Section 77 of the Bankruptcy Act (1933) 33 Cov. L. Rev. 571, and the reviewer’s 
7 Weiner, Reorganization under Section 77: A Comment (1933) 33 COL. 

Rev. 834. 
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As Mr. Lowenthal sees it (and his views are shared by the present reviewer) 
the essential vice of the accepted machinery of reorganization is that all the 
posts are manned in advance by whose who precipitate the receivership — 
the management and their banker-allies. The legal machinery not only favors 
this result, but actually assists in carrying it out. The entire point of the book 
is that the committees, the counsel, the receivers, even the court itself, were 
selected in this instance by the bankers —to say nothing of the reorganiza- 
tion managers, for which the bankers nominated themselves. It is not sur- 
prising, therefore, that the plan evolved in that hotel room underwent only 
slight modification, despite scrutiny by the courts and attacks by independent 
committees. 

Indorsement of these views is found, at least in part, in the new Section 77 
of the Bankruptcy Act relating to railroad reorganizations. The statute was 
passed before Mr. Lowenthal’s book was published, though obviously ad- 
dressed to some of the abuses which he notes. Thus far its progress has not 
been very satisfactory. Mr. Lowenthal has since pointed out what he re- 
gards as very serious defects which must be remedied before the major abuses 
of reorganization can be eliminated.? The proposed legislation dealing with 
corporations other than railroads has not been passed and will probably come 
up for further consideration in the present Congress. It presents even more 
difficult problems, partly through lack of established machinery, such as the 
Interstate Commerce Commission, for supervision of the reorganization, and 
partly through the more complicated factors that must be considered, such as 
the desirability from the standpoint of the economic organization of society 
of continuing a unit that has proved itself inefficient.® 

The only criticism which the reviewer wishes to offer is that the author has 
not done other things which one wishes he would do. He has considered the 
effect of the receivership only upon security-holders; what about shippers, 
rates, labor? It seems too optimistic to assume that only the investor pays. 
Again, reorganization is only a part of corporate history. The revelations 
about promotions in the current Senate investigation offer similar food for 
thought. There is more than one way in which the investor pays. 


JoserH L. WEINER.* 


Mopern THeorres oF Law. New York and London: Oxford University 
Press. 1933. Pp. vi, 222. $3.00. 

There are few today who would deny the necessity of codrdinating juris- 
prudence with the other social sciences. There are equally few who suggest 
definitely how this can be done. One possible way is that suggested by this 
volume, namely, the codperation of lawyers, political scientists, sociologists, 


7 Lowenthal, The Railroad Reorganization Act (1933) 47 Harv. L. Rev. 18; cf. 
Weiner, supra note 6. 
8 The reviewer suggests that still another function be added to the Federal Trade 


n. 

% This point will hardly appear visionary in view of the problems connected with 
the present efforts toward national recovery, but the point was in fact made many 
years ago by Chief Justice (then Justice) Taft, Recent Criticism of the Federal 
Judiciary (1895) 18 A. B. A. Rep. 237. 

* Member of the New York Bar. 
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and others, in the exposition of legal theory.1 For this reason alone the 
volume would command attention; but, in addition, it is concerned with the 
most recent juristic ideas of both Europe and the United States, and has as 
contributors some of the best minds in the English academic world. 

The book consists of a series of lectures delivered to students of the 
Faculty of Law of the University of London by members of the staff of the 
London School of Economics and other English teachers. It thus has con- 
siderable importance for the study and teaching of jurisprudence in England. 
As recently as 1925 the list of required readings in “ general jurisprudence and 
the theory of legislation” in the Honour School of Jurisprudence at Oxford 
consisted of eight titles, all of English authors * with the exception of Gray’s 
Nature and Sources of the Law; * nine titles, all of English authors * except 
Tarde’s Les Transformations du Droit, were appended as reference works.® 
The reviewer well remembers the stricture of an Oxford “ don” on Pound’s 
Introduction to the Philosophy of Law ® to the effect that it was too “allu- 
sive”. Happily, recent years have seen much progress in this respect. 
Professor C. K. Allen’s succession to the Chair of Jurisprudence at Oxford in 
1929, following as it did his publication of Law in the Making in 1927, indi- 
cated that even then a change was taking place. With the present distin- 
guished occupant of the Chair, who heads the list of contributors to this 
volume, a broader conception of jurisprudence at Oxford is assured. The 
change at Oxford, and the movement at London evinced by this series of 
lectures, justify the hope that jurisprudence may yet cease to be the step- 
child of English legal education.* 

It is appropriate in the light of this reflection that one of these lectures 
should have as its subject Dean Roscoe Pound. In an effort to overcome the 
traditional self-containment of the common law, Pound has striven to link 
its theory and practice with those of continental systems, and his achieve- 
ments stand as a permanent challenge to legal provincialism. As well in his 
writings as in his course on jurisprudence he has pursued for more than a 
quarter of a century the constructive labor of interpreting and adapting 
continental juristic ideas to common-law problems.? At a moment when 
English law teaching is reaching out in this direction, it is well that the 
ground he has covered should be thus reviewed. 

Sir Maurice Amos has competently carried out the task. It must have 
presented great difficulties for one writing in England, for Pound’s separate 
publications are few, and many of his essential ideas are found only in 


1 See p. v. Another method is illustrated by the new ANNALES pU DrolIr ET DES 
Sciences Socrates, the first issue of which appeared in 1933. See Barbey, Book 


Review (1933) 47 Harv. L. Rev. 372. ‘ 
2 Austin, Holland, Salmond, Bentham, Dicey, Maine, and Vinogradoff. 


8 (2d ed. 1921). ‘ 
4 Hobbes, Maine, Pollock, Bryce, Mill, Frederic Harrison, Geldart, and Maitland. 


5 The Cambridge list did not differ materially. 


6 (1922). 
7 See also the comments by H. J. Laski in his Srupres in Law anp POoLitics 


(1932) 293-95, reviewed in (1932) 4 Cams. L. J. 407, and (1932) 48 L. Q. Rev. 
6 


8 For a very recent illustration, see how Pound combines the ideals of J osef 
Kohler and Léon Duguit, and brings the combination to bear by innuendo on the 
“new deal” in the United States, in A Comparison of Ideals of Law (1933) 47 
Harv. L. Rev. 1, 16-17. 
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widely scattered articles, reports, and addresses. For purposes of exposition 
Sir Maurice assumes the réle of counsel for the plaintiff in the cause of 
“ Sociological Jurisprudence versus the Metaphysical, Analytical and History 
[sic] Schools et omnes alii.” ® He makes a good and clear case, so far as it 
goes, but the very excellence of the brief results in a lack of objective criti- 
cism. A sound appraisal of Pound would require not only a sympathetic 
exposition but also a critical analysis. Thus it should not be assumed that 
Pound stands versus omnes alios as sole protagonist of the truths of legal 
philosophy, nor would Pound deny the great debt which he owes to others. 
On the contrary, perhaps his greatest contribution to the development of ideas 
of legal reform in the United States has resulted from his powers of inter- 
preting the thought of men like Ihering, Stammler, Kohler, Geny, Duguit, 
and Kantorowicz, rather than from opposing his own system to theirs. Fur- 
ther, such a treatment ignores entirely Pound’s theory of interests and of the 
means of securing interests, without which reference to his “ engineering in- 
terpretation ” 1° is inadequate. The theory of interests is the corner-stone of 
his sociological jurisprudence. It should, therefore, have been subjected to 
a rigorous scrutiny. 

The thinking of the American Neo-Realists presents, in most respects, a 
striking contrast to that of Pound. The latter is constructive; the former has 
been up to the present time destructive, having as its central objects to expose 
the fallacy of stare decisis and to exorcise the illusion of certainty from the 
judicial process. Opening with an analysis of the causes for American over- 
emphasis of the significance of judicial decision, Professor Goodhart gives 
an eminently fair exposition of the general tenets of the Neo-Realists, though 
perhaps he places too much importance on the support they derive from Mr. 
Justice Holmes. It is, however, the learned lecturer’s criticism of the school 
that will bring comfort to those “ reactionaries’ among American legal 
thinkers whose “ father complex ” 1 it has been the joy of Frank and Llewel- 
lyn to “ psych”. For, turning upon the “ psychers ” their own methods, the 
lecturer mentions the possibility, “ without suggesting that it is our belief — 
that the doctrines of the realist school itself are due to an inferiority com- 
plex.” 12. Yet Professor Goodhart has perhaps failed to credit the school 
with one very real contribution. Though their philosophy of uncertainty 
may lead to “ juristic pessimism on the part of students,” 1° may it not be of 
value in bridging the gap between law school and practice in those jurisdic- 
tions where, as in the trial courts of New York, the judicial process has the 
characteristics which the school attributes to the judicial process in general? 

The next group of essays in the volume might well be termed “ samples of 
revived natural law in France”. It comprises the lectures on Léon Duguit, 
on the institutional theory, and on Francois Geny. Knowing how much of our 
understanding of Duguit is due to Professor Laski, one expects a good deal 
from his lecture. This expectation is more than fulfilled, not only on the 
interpretative side, but also on the critical. We are given a clearer statement 
of Geny’s criticisms of Duguit, as well as an insight into those shortcomings 
in Duguit’s intellectual make-up which prevented him from seeing the glaring 
inconsistency of his position, namely, that while denouncing natural law, his 


9 P. go. 12 Pf, 16. 
10 yo2. 13 P, 20. 


11 See FRANK, LAW AND THE Mopern Minp (1930) 18. 
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theory was itself founded squarely upon “a theory of natural law”. Pro- 
fessor Laski draws the moral that “‘ the sooner we seek to revive the effort of 
the medieval schoolmen, and the great Spanish thinkers of the sixteenth 
century, the more rapidly we shall arrive at an adequate theory of the state.” 1* 
This is a startling suggestion, but coming from so admired a teacher it may 
well give us considerable pause. 

There is a remarkable similarity between Professor Laski’s criticisms of 
Duguit and Mr. Jennings’ criticism of the institutional theory of modern 
French constitutional law. This proceeds from the basic similarity between 
the two modes of thinking. The leap from a bare statement of observed social 
phemonena, to the “ought” of the legal or ethico-political dictionary, is 
one which positivists can take only by going outside the set limits of their 
undertaking. Mr. Jennings’ pointed criticisms are preceded by a careful and 
sympathetic account of the ideas of Hauriou and Renard, the chief exponents 
of the institutional theory. 

Francois Geny is not a difficult writer to understand tolerably well, but he 
is a very difficult one to understand completely. The substance of Mr. 
Wortley’s essay is based upon the second edition of the Méthode d’Inter- 
prétation }* interspersed with comments and parallels, sometimes very illumi- 
nating, drawn from English cases and English writers. His suggestion that 
Geny’s conception of “ written law” when applied to English conditions 
must be taken to include binding judicial precedents is in accord with Geny’s 
fundamental ideas. It is possible, however, that Mr. Wortley has made 
Geny’s conception of custom look much simpler than it is; the reviewer has 
never been able to draw from Geny himself such precision as to the scope 
and content of custom as a source of law. Geny’s “ free scientific research ” 
is lucidly sketched, but at least one serious problem is ignored. If the two 
main “ objects of law’, in Geny’s view, are “ justice ” and “ social utility ”, 


it becomes necessary to decide whether these are synonymous, and if they are ] 
not, what is the relation between them. This has long puzzled the reviewer; { 
probably we have here a distant echo of the hoary distinction between what t 
is just by nature and what is just by convention. Yet, although Geny seems I 
to make such a distinction, he failed to build anything upon it. Neither the 
Méthode d’Interprétation nor the Science et Technique en Droit Privé k 
Positif *© do more than throw in social utility as a “catch-all”. Finally, a 
it might have been in point to explain why Jerome Frank regards Geny n 
as a realist, while at the same time Dean Pound regards him as a neo- s 
scholastic. This need not have involved giving him a label, which the lecturer ce 
deems so objectionable. ar 
The chief inspiration behind “revived natural law” in its modern French ti 
forms is the work of Stammler as interpreted by Saleilles.17 Professor Gins- or 
berg’s lecture examines Stammler’s heritage from Kant, and the structure im 
which he has built upon that heritage. The conclusion, that Stammler does de 
not go beyond Kant in establishing a criterion of justice, leads naturally to : 
the following criticism of both Stammler and Kant from the sociological th 
viewpoint : pa, 
14 P66 str 
15 (2d ed. 191g). 16 (1914). 


17 See L’Ecole Historique et Droit Naturel (1902) 1 REvuE TRIMESTRIELLE DE 
Droit 80. 
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“. . . the task of legal philosophy would seem to be not to rest content with the 
idea of justice as a remote idea of reason, but to endeavor to give it concrete form 
by defining the proximate conditions of the harmonious realization of human 
purposes.” 18 


Failure to do this “ leaves actual law and actual morals at the mercy of empiri- 
cism and the blind forces of tradition.” 1° The reviewer has only one comment 
upon this indictment. Does not Stammler’s method of application of his 
principles of just law, centering around the conception of “the special com- 
munity ”, go some way to meet the learned lecturer’s criticism? And even if 
it does not, Stammler’s attempt to establish a method shows that he was, at 
any rate, conscious that “a remote idea of reason” as a source of the idea 
of justice was but a necessary preliminary in the process of giving it “ con- 
crete form ”. 

It may be doubted whether, in the absence of modern interest in the 
analytical thinking of Kelsen, Austin’s theory of law could be included within 
the class of modern theories about law. This is not the place to argue fully 
the similarity or dissimilarity between Austin’s theory of law and Kelsen’s. 
However, Dr. Lauterpacht himself refers to the striking resemblances between 
their results, and even casual reflection will detect fundamental similarities of 
inspiration and method. Kelsen is essentially a rationalizer of recently de- 
veloped written constitutions and codified law on the Continent, as Austin 
was essentially the rationalizer of a system of law in which legislation was 
feeling its strength in preparation for the sweeping changes in nineteenth- 
century England. Both of them disarm their critics in advance by setting 
serious limits to their task. Kelsen does not go behind the initial hypothesis 
of the legal system, the fundamental norm that the Constitution shall be 
obeyed. Austin, as Professor Manning tells us, could reply to his critics 
by saying that a purely analytical treatment need not profess to cover the 
problem of social prehistory. Professor Manning does by implication draw 
this parallel. It is a pity, however, that the two lecturers did not arrange 
to present their subjects systematically in a manner which would have 
brought out the comparison and contrast between them. 

As it is, Dr. Lauterpacht has given us by far the ablest interpretation of 
Kelsen we have yet had, as, indeed, might be expected from one who combines 
a thorough training in the Vienna school with many years of work in a com- 
mon-law institution. Moreover, his criticism of Kelsen’s conception of the 
science of law, of his attempted exclusion of “ natural law” from that con- 
ception, and of his theory of international law, shows that he has preserved 
an independence of judgment which adds value to the preceding interpreta- 
tion. In one respect only might the lecture have been improved. A page 
or two on Kelsen’s training, and on the constitutional and legal problems 
immediately facing him, might have cast light upon both the merits and 
defects of the new analytical jurisprudence. 

Professor Manning in his lecture on Austin has done what one scarcely 
thought possible today. He has discussed John Austin through forty-six 
pages without following any of the traditional modes of appraisal. In a 
strenuous and usually successful attempt to get away from Maine, on the 
one hand, and from Bryce, Sidgwick, Maitland “ and their plagiarists ” on the 
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other, he has not always been able to remain consistent. He asserts on 
page 182 that there is little in The Province of Jurisprudence *° to represent 
what Austin learned in Germany. Yet on page 185 he notes that for the 
scope and purpose of jurisprudence Austin borrowed, if from anybody, from 
Professor Falck of Kiel, or from Professor Hugo. He might have added 
Miihlenbruch 22 and still not have exhausted the German influences on 
Austin. And on the same page he attributes Austin’s rigid separation of law 
and morals to Benthamite teaching, whereas that separation was fundamental 
in the metaphysical doctrines deriving from Kant, and was already in active 
academic controversy when Austin first went to Germany. Further, Professor 
Manning’s attempt to explain Austin’s theory of law and of the province of 
jurisprudence in terms of a pedagogical tool, is not only a mere repetition of 
the latest fashion in apologetics for Austin, but is inconsistent with Austin’s 
admitted belief that there existed not merely “ general principles . . . com- 
mon to the ampler and maturer systems of positive law,” 2? but “ necessary ” 2% 
principles, notions and distinctions. The reviewer admits that to some extent 
the inconsistency is Austin’s, but that is no reason for accentuating it. One 
is also a little surprised at the learned lecturer’s suggested parallel between 
the object of Austin’s thinking and that of Duguit; the “fictions” and 
“ metaphysical hypotheses” which Duguit is attacking are quite different 
from those at which Austin aimed his shafts. The essence of Duguit’s think- 
ing is that one must go behind the form of the legal order; the essence of 
Austin’s, like that of Kelsen’s, is that one must not. The fact that the two 
men use the same terms of opprobrium for different things is surely no basis 
for imputing to them a common object. Despite these criticisms Professor 
Manning’s lecture is a welcome contribution to the literature on Austin: even 
the most hypercritical reviewer could not place him, to use his own word, 
among the “ plagiarists ”.?* 

Baron Meyendorff’s lecture on Petrazycki and Mr. Robson’s on Sir Henry 
Maine remain to be noted individually, for they do not lend themselves to 
any classification. Baron Meyendorff, Reader in Russian Institutions and 
Economics in the University of London, has done a great service by his 
interpretation of Petrazycki. Petrazycki’s original ideas on the psychological 
basis of law and morals are unfamiliar to most of us because of the linguistic 
inaccessibility of his principal writings.2° There is much of interest in Mr. 
Robson’s account of Sir Henry Maine Today. His indication of the respects 
in which Maine’s teaching has been proved to be defective by later additions 


20 (1832). 

21 DoctRINA PANDECTARUM (1823). See also the list of Austin’s books in 
I ON JURISPRUDENCE (5th ed. 1885) ix—xiii. 

21 

23 2 Avsrmn, op. cit. supra note 21, at 1073. 

24 It is difficult to understand why both Dr. Lauterpacht and Professor Manning 
omitted any mention of the work of Ernst Roguin whose La RécLe pe Drort (1889) 
and La ScrleNce JURDIQUE PURE (1923) (see, especially, vol. I, pp. 4-55) seem to 
the reviewer to be, in important. respects, in the line of descent from Austin, and in 
the line of ascent to Kelsen. It is not suggested that Kelsen drew anything directly 
from Roguin, but it would be indeed surprising if Kelsen did not know of his work. 

25 Petrazycki’s writings on jurisprudence are in Russian. A translation into 
Polish of the third edition of his InrropucTION TO THE Stupy oF LAw AND Morals 
was published in 1930. A small part of his work is available in a German transla- 
tion, User pre Morive pes HANDELNS (1907). 
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to anthropological knowledge will be particularly useful to students. Five 
pages are devoted to a sketch of Maine’s political theories and convictions 
and to a sober criticism of them, and a striking contrast is shown between 
his political views and his views on concrete problems of law reform of his 
time. 


Mr. Robson’s lecture concludes with the imputation of “ great discredit” to — 


later generations of lawyers who, with the single exception of Vinogradoff, 
have failed to follow in the trail blazed by Maine. It might perhaps be sug- 
gested, in mitigation of this discredit, that the search for solutions of present- 
day problems, for values and methods of realising them in legal systems, has 
been so pressing since the breakdown of the individualistic ideal of the nine- 
teenth century, that the twentieth has had neither time nor energy for any- 
thing else. The ideas interpreted to us in the other lectures in this volume 
are an excellent indication of this shift of emphasis. Should we impute blame 
to jurists for facing, as best they can, the overwhelming problems of their 
time? 

Juttus STONE.* 


ADMINISTRATIVE TRIBUNALS AND THE RULES OF EvIDENCE. By Harold M. 
Stephens. Cambridge: Harvard University Press. 1933. Pp. x, 128. 
$2.50. 


This small volume of Judge Stephens should be of great interest to any 
lawyer having a practice before the administrative tribunals with which the 
book deals. The author has collected and analyzed in a thoroughgoing 
fashion substantially all of the court decisions upon the subject of the applica- 
tion of common-law rules of evidence, and particularly the hearsay and best 
evidence rules, to proceedings before the Interstate Commerce Commission, 
the Federal Trade Commission, the United States Bureau of Immigration, 
the several state public service commissions, and various tax assessment and 
equalization tribunals. He has, through information gleaned from a ques- 
tionnaire sent to these various tribunals, given us a short exposition of the 
actual practice before these boards. And, in a brief but able summary, he 
points the existing confusion and the lack of any logical coherence and 
uniformity. 

Judge Stephens deplores the lengths to which some courts have gone in 
“liberalizing ” procedure before various administrative tribunals (notably the 
United States Bureau of Immigration), and queries whether in the process 
of liberalization we have not thrown overboard valuable guides to truth. He 
feels that the so-called “ technical ” rules of evidence represent a crystalliza- 
tion of experience not to be lightly discarded, and that while the new social 
and economic problems dealt with by these administrative tribunals warrant 
some modification, the trend toward the popular view that “the obstructive 
and irrational technicalities ” of the common-law rules of evidence have made 
the system “ nauseous and futile in its native habitat ” places a premium on 
“hunch and conjecture ” and may frequently work injustice.* 

It seems to the reviewer that the chief value of this work lies in its close 
analysis of the several court decisions, demonstrating the complete lack of 


* Instructor in Jurisprudence, Harvard Law School. 1 Pp. 1-2. 
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any rationalization by the courts. The administrative bodies with which the 
author deals were created to meet new economic and social problems. They 
combine legislative functions with those judicial in character. While one day 
a state public service commission may determine a question of fact between 
two adversary parties as, for example, a question of reparations, the next it 
may act upon public opinion in authorizing or denying an application for the 
extension of a motor bus line. The tools which it may use in the one case 
are totally unsuited in the other, and yet, as Judge Stephens shows us, the 
courts have wholly failed to make any functional differentiation. 

While the necessity for uniformity that brought about the adoption of 
uniform laws in the field of negotiable instruments is not felt here, the mind 
of an orderly logician is staggered by the complete lack of any guiding prin- 
ciple upon this subject, either in the legislation prescribing procedure before 
these tribunals, or in the interpretation of such legislation by the courts. If 
Judge Stephens’ book can jolt us into an appreciation of the need for rationali- 
zation, it will indeed be of inestimable value. 

FRANK A. Ross.* 


CasEs ON THE Law or AcENcy. By Roscoe T. Steffen. St. Paul: West Pub- 
lishing Co. 1933. Pp. xxix, 836. $5.50. 

Knowing Steffen’s capacity for taking pains and his mastery of the prob- 
lems assembled around the course labeled “‘ Agency ”, I anticipated what he 
has produced —a casebook magnificently executed in the modern manner. 
Two hundred cases have been carefully selected to cover the utmost possible 
ground, with note references to or excerpts from substantially all the more 
important case and law review material, as well as the most important statutes 
on the subject. In addition to this, each of the forty-five sections is preceded 
by a concise and stimulating statement of the problems to be solved therein, 
of the growth of the various dogmas which there appear, and queries as to 
whether the bases of decision are the Delphic phrases of the court or the 
satisfaction of modern needs. 

In his preface, the editor shows his bias for imparting knowledge of the 
modern industrial world by inserting such diagrams of business organizations 
as we are accustomed to associate with the work of business advisers. 
Throughout the work we are made keenly aware of the fact that as, on the 
one hand, the rules of agency mold business transactions, so, on the other 
hand, the proper solution of legal problems depends upon the knowledge of 
the conditions to which the rules, when made, are to apply. In subject matter 
the bowk covers not only the situations usually associated with the agency 
course, but also the portions of the corporation and partnership field dealing 
with organization and the liability of the shareholders or members to third 
persons. 

As a source of condensed information and as an aid in formulating and 
resolving doubts, it is a beautifully executed book. As a teaching apparatus, 
however, it frankly gives me doubt, partly because of arrangement, partly 


* Member of the Madison, Wisconsin Bar; author of The Applicability of 
Common Law Rules of Evidence in Proceedings before Workmen’s Compensation 
Commissions (1923) 36 Harv. L. Rev. 263, 
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because of the pedagogical method which the book implies, and partly 
because of its scope with reference to the length of the course. 

As to arrangement, the book begins with the inter se relations of principal 
and agent. This fits naturally into the work done in the contracts course, 
but the almost inevitable lag in such a condensed course is likely to result in 
an undue amount of time being given to material which does not seem to 
warrant much classroom discussion, such as the peculiarities of the contract 
of employment, or material which can be and usually is best explored in 
other courses, such as the consequences of the fiduciary relationship. Fur- 
thermore, the introduction from time to time of the complexities of the 
personality of the principal would seem to be unnecessary and to violate the 
pedagogic principle of proceeding from the simple to the complex. To me it 
seems proper, ordinarily, to consider the problems first with reference to situa- 
tions in which the principal is an individual, and then to consider how the 
question is affected by the fact that the principal, as well as the “third 
person ”, is frequently a complex aggregate of persons. This does not prevent 
the incidental discussion of business organization, since the organization of a 
large business, as far as it affects agency problems, is not substantially | 
affected by its form of ownership. 

There are other more disturbing implications. I suspect that the section 
introductions, stimulating as they are, lead the student by the hand somewhat 
too much in a book not designed for a correspondence course. It is true that 
they do not prevent valuable classroom discussion, but for the acquisition of 
the legal mind I question whether the student whose path is most completely 
directed in advance is best served. Furthermore, I am inclined to doubt the 
desirability of conveying to the student merely by way of notes not only 
much information concerning the conduct of business, but also such a large 
amount of digest material. 

For a short course of three semester hours such as is suggested, both the 
ground covered and the information given would seem to be far too extensive. 
For a much longer course I would prefer more case material, since I still 
believe that the analysis and statement of cases are of great importance in 
the first two years of law-school work. For either a short or a long course, 
matters which are indispensable to the understanding of the subject (such as } 
ratification, and the liability of the principal for the torts of an agent) are 
here lightly touched upon in order to give more room for other matters which 
can be dealt with to greater advantage elsewhere (such as the enforcement of } 
negative covenants, which requires an equity background), or matters which 
had best be omitted from the ordinary curriculum because an adequate treat- 
ment of them demands time which is more productive if otherwise employed ' 
(such as the employer’s liability to servants). j 

Although I am in thorough sympathy with Steffen’s belief that the work 
of the first two years should be better codrdinated so that more could be 
accomplished in the same time, yet I feel that this must be done by dealing 


' as intensively as we now do with the important and difficult portions of the 
: courses, and not by giving more information as to the minutiae. I am afraid 
: that this casebook has laid out for the class a tour of the business world in 
. the forty-five hours suggested for the course. I suspect that the desirability 
J of lingering upon the great landmarks of legal controversy will cause the class 


to acquire mental indigestion in trying to absorb the material in the remain- 
ing cases as the hours flow swiftly to the end. 
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Perhaps my real doubt as to the work is the subordination of what I con- 
sider to be the peculiar theme song of agency — the liability of the principal 
to third persons. The time indicated, twenty hours approximately, for cover- 
ing this, both as to the liability in contract and in tort, and as to the intricate 
problems resulting from termination, ratification and the non-disclosure of 
the principal, would seem to be far too short for intelligent understanding. 
This is accentuated if the book is used, as designed, for first-year students, 
since for them it is doubly difficult because of their comparatively slight 
background in dealing with legal problems. 

In spite of my doubts, I am sure that it would be an exciting adventure to 
use this casebook in the classroom, and certainly it will be educational to the 
instructor. I am even willing to admit that very likely my a priori fears as 
to its pedagogical disadvantages are merely the product of a mind that 
habitually is skeptical of short cuts. I am the more skeptical of my own 
judgment since my association with Steffen leads me to believe that even 
when he assumes crusading boots he keeps them close to the ground. I only 
wonder whether this time he has not put on seven league boots. 


Warren A. SEAVEY.* 


THE Hoover DAM PowER AND WATER CONTRACTS AND RELATED Data. By 
Ray Lyman Wilbur and Northcutt Ely. Washington: Government Print- 
ing Office. 1933. Pp. vii, 674. $1.00. 


With an increasing interest in governmental development of power and 
other natural resources, this book, written jointly by Mr. Wilbur, Secretary 
of the Interior under President Hoover, and by Mr. Ely, assistant to Mr. 
Wilbur, setting forth authentically the complete story to date of the Hoover 
Dam contracts, should be most timely and valuable. It presents an account 
of the most outstanding engineering undertaking of an engineering adminis- 
tration — a project actively fostered and promoted by Mr. Hoover while he 
was Secretary of Commerce, and aggressively carried forward during his term 
as President. 

The book consists largely of copies of the various contracts between the 
government and different public and private agencies for the lease of a power 
plant, the sale of electrical energy, and the delivery of water, together with 
a thorough and most accurate analysis of those contracts by the authors. 
There is included also a copy of the original Colorado River Compact signed 
by representatives of the seven states! on November 24, 1922, the Boulder 
Canyon Project Act approved on December 21, 1928,” and the decision of the 
United States Supreme Court in the case of Arizona v. California,’ in which 
Arizona unsuccessfully sought to prevent the carrying out of the Boulder 
Canyon Project Act and to enjoin the construction of the dam. There is 


* Professor of Law, Harvard Law School; Reporter for the AceNcy ReEsTATE- 
MENT (1933). 

1 Colorado, California, Arizona, Nevada, New Mexico, Utah, and Wyoming. 

2 This is the enabling act passed by Congress to provide for the construction of 
the dam upon ratification of the Colorado River Compact by six of the seven 
states, including California. 
3 283 U.S. 423 (1931). 
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further included a group of opinions by the Attorney General and by the 
Solicitor of the United States submitted to the President and to the Secretary 
of the Interior concerning the validity and sufficiency of the various contracts 
entered into by the Secretary with the City of Los Angeles and its Depart- 
ment of Water and Power, with the Southern California Edison Company, 
and with the Metropolitan Water District of Southern California, all of which 
should be of extreme interest to the student of constitutional and municipal 
law. 

Arizona filed a suit for an injunction in the United States Supreme Court 
shortly after construction work had begun. The decision of the Supreme 
Court is one of some importance. Congress, in adopting the Boulder Canyon 
Project Act, had proceeded under the authority of the commerce clause of 
the Constitution, which permits necessary federal regulation in regard to navi- 
gable waters. Arizona, however, charged that the Colorado River was not 
navigable in fact, and that the true purpose of Congress was not to improve 
navigation, but to develop and sell power and to store water for domestic and 
agricultural purposes. Nevertheless, the Court took judicial notice of the 
fact that the river was formerly navigable, and held that this characteristic 
had not been lost by commercial disuse. Furthermore, the Court refused to 
inquire into the motives of Congress, accepting instead the statement in the 
Act that the primary purpose was to improve navigation. Accordingly, the 
Act was held valid, and the Secretary was authorized to proceed thereunder 
with the construction of a dam between Nevada and Arizona without ob- 
taining any permit or approval from Arizona state authorities. 

Arizona further complained of interference with its sovereign right to per- 
mit or prohibit appropriations of water from the Colorado River in accord- 
ance with its own laws. This contention was held unsound in view of the 
provisions of Section 18 of the Act, preserving such rights of the states ex- 
cept as they might be waived by interstate agreement, which Arizona has not 
done, and in view, further, of the fact that such water as is now appropriated 
in Arizona is not threatened by any action thus far taken by the Secretary 
or other parties. Arizona’s future protection in this connection was held to 
be assured under the doctrine of Kansas v. Colorado,® but the Court held 
itself powerless to issue declaratory decrees as to the respective state inter- 
ests in waters as yet unappropriated. 

Undoubtedly the most interesting phases of the book are those dealing with 
the financial aspects of the huge undertaking. The Boulder Canyon Project 
Act contemplates a maximum of appropriations for the dam, electrical gener- 
ating machinery, and the All American Canal to be constructed through the 
Imperial and Coachella valleys, of $165,000,000. Of this sum the All Ameri- 
can Canal contract entered into by the Secretary with the Imperial Irrigation 
District in December, 1932, specifies a maximum cost of $38,500,000 for 
the canal. Expenditures for this purpose will be repayable without interest 
from resources of the Imperial Irrigation District only during a period of 
forty years following completion of the canal, provided that if the Coachella 
Valley County Water District elects to avail itself of the benefits of this 
project it may do so and become responsible for repayment of a portion of 
the cost. 


4 Arizona v. California, 283 U. S: 423 (1931). 
5 206 U. S. 46 (1907). 
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Approximately $126,500,000 is assumed to be the cost of the main project, 
including interest during construction, and of this sum $25,000,000 is allo- 
cated by the act to flood control and may therefore be repaid at a time sub- 
sequent to fifty years, while the balance with interest at four per cent must 
be repaid within fifty years. 

Under the provisions of Section 4b of the Act, the Secretary has entered 
into contracts with the City of Los Angeles and with the Southern California 
Edison Company for power which it is anticipated will alone yield sufficient 
sums to repay with interest in a fifty-year period the necessary amounts, ex- 
cluding the $25,000,000 allocated to flood control.* After including the added 
contracts with The Metropolitan Water District of Southern California * for 
power and for stored water, the repayment of the complete sum with interest 
seems assured. However, inasmuch as the Act and the contracts provide for a 
periodic readjustment of power rates dependent upon the competitive prices, 
it is impossible to conclude with absolute assurance what revenues will be 
furnished in a given period. 

A perusal of the contracts and the analysis thereof set forth in this work 
leaves the inescapable conclusion that the Secretary of the Interior did a very 
thorough job in carrying out the Act and in letting the contracts, and secured 
a most satisfactory protection of the government’s interests in a repayment 
of the money advanced for the project. It also compels the conclusion that 
Arizona, while not consenting to any of the steps taken, is quite extensively 
protected in regard to water and power rights and in regard further to revenues 
to be derived from power sold from federal works, without the investment of 


one dollar of Arizona capital. 
Paut E, ScHwas.* 


Cases AND OTHER MATERIALS ON Domestic RELATIONS. By Albert C. 
Jacobs. Chicago: The Foundation Press, Inc. 1933. Pp. xlviii, 994. 
$6.50. 

The day of the simple casebook seems to be gone. The “new deal ” in 
this field calls for cases and materials. Under the latter term may be found 
statutes, statistics, quotations, questions, problems, citations, and non-legal 
material of every variety. An attempt is made to present in some form all 
the worthwhile material in the particular field. Little is left to the initiative 
and imagination of the teacher. 

Mr. Jacobs’ casebook is an excellent example of this newer style of case- 
book. In it will be found 193 principal cases, 163 digested cases, questions 
based on 206 additional cases, and 1500 further citations to cases in the foot- 
notes. There are in addition some 600 statutory citations and quotations 
from and citations to 38 non-legal books. The influence of this non-legal 
material becomes predominant in the chapter headings. Chapter IV of Part I, 
entitled Marriage, is the sole example of simple legal nomenclature. Random 


6 See memorandum, pp. 581-89. 
7 This is a public corporation, consisting of Los Angeles and twelve other 
southern California municipalities, which was organized for the purpose of furnish- 
ing Colorado River water to its member cities. 

* Member of the Los Angeles Bar; member of the Board of Directors of the 
Metropolitan Water District of Southern California, 1928-1931. 


1934] BOOK REVIEWS 733 


examples of other chapter headings are: Forms of Family Organization, Fac- 
tors Affecting the Formation of the Family Unit, Solidarity as Between Hus- 
band and Wife, Economic Relations of Husband and Wife and Disorganization 
During the Lives of Husband and Wife by Judicial Decree Altering Marital 
Status. This last formidable title includes annulment, divorce, and judicial 
separation. 

Collecting and organizing such a tremendous mass of material into case- 
book form must have involved a great deal of labor. It is a scholarly and 
thorough book. I wish to state this before making further comment, some 
of which may seem critical. The first problem raised in my mind by such a 
casebook concerns the complexity of the material. The time devoted to the 
average course in Domestic Relations is rather short. Adequate coverage of 
all the material presented in Mr. Jacobs’ casebook would require doubling or 
trebling the number of hours available at present. The allotted hours must 
either be increased or the teacher must spend a great deal of time in cutting 
and pruning. The former seems hardly practical with our present three-year 
curriculum and the latter seems undesirable. That the law of domestic rela- 
tions must be taught in the light of its economic and sociological background 
seems hardly debatable. For the student and teacher unfamiliar with this 
background Mr. Jacobs’ casebook offers material of great value. In view of 
the practical fact that very few classroom hours can be devoted. to discussion 
of this non-legal material it would seem that it would be sufficient to cite and 
summarize, instead of quoting im extenso. Some of the space devoted to this 
material might well have been used for further cases on the contracts and 
conveyances of infants. Because Mr. Jacobs believes that this subject falls 
outside the sphere of family law it is not treated in detail.1 

Mr. Jacobs’ encyclopedic notes will be very valuable to the beginning 
teacher of this subject. I fear, however, that the average iaw student will be 
discouraged by such a mass of material in fine print. A little moderation in 
this respect would probably produce better results. Certainly the poem on 
page 366 could be dispensed with without harm. It may well be that this 
reviewer is but confessing his age in doubting the wisdom of such a radical 
departure from the style of the older and simpler casebooks. Perhaps these 
doubts are not shared by the younger generation of teachers. Certainly 
any teacher can find in a casebook of such scholarly thoroughness sufficient 
material for a well balanced course in domestic relations. 


CHESTER G. VERNIER.* 


Tue Crisis oF Democracy. Edited by Clarence N. Callender. Philadelphia: 
The American Academy of Political and Social Science. 1933. Pp. vii, 
237. $2.00. 


This is an opportune time, as the editor points out in the foreword to this 
volume of the Annals, to offer a survey of the operation of our political insti- 
tutions. Only since the advent of Mr. Roosevelt as a political messiah — 
or perhaps, the change began before the period of “ economic unrest ” — has 


1 See p. 737n. 
* Professor of Law, Stanford University; editor of CAszEs ON MARRIAGE AND 
Divorce (1912); author of AMERICAN Famity Laws (vol. I, 1931; vol. II, 1932). 
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public attention been centered on the processes of government and the effects 
of these processes on society. It would seem, alas, that the “ ordinary man ” 
(to quote one of the authors) does not “concern himself much with ques- 
tions of government. He is engrossed in his own affairs, and if these go well, 
. . - he has no interest in, nor aptitude for, politics.” A survey such as has 
been attempted in this volume is valuable for the “ ordinary man”, but the 
fact that the survey is a symposium rather than the work of a single well- 
known commentator on public affairs may limit the scope of its circulation 
and use. For those who do read it, the survey is valuable as a review and 
commentary on matters with which we are fairly familiar. But it can scarcely 
be called a critical survey or study, nor does it contribute either original 
interpretations or new conclusions. 

The title of this volume, The Crisis of Democracy, is rather misleading, 
although as a “ curiosity-arouser ”’ it is well-chosen. The various essays pre- 
sent specific phases of the broader problem of the present trend away from 
democracy. Yet, despite the many individual points of view expressed, the 
‘volume possesses coherence and consistency and the reviews are logically 
worked out in the readable style of the newspaper commentator (a few of 
whom are, incidentally, responsible for several of the articles). The first 
part of the volume, entitled Government of the People, consists of a series 
of opinions concerning certain processes of popular government. Is our 
Constitution an aid or hindrance under present-day economic conditions? 
What will be the outcome of the political boss, the party, and the party ma- 
chine in our governmental process? What is the part played by interest 
groups and other such blocs which are not represented de jure in our legis- 
latures? Also included are an explanation of and an apology for “‘ the men 
who make our laws”; a commentary on politics and “ politicians” and the 
changes which politics and the “ New Deal” have visited on the American 
governmental system; and articles on politics in law enforcement, judicial 
administration, and the civil service. The concluding article in this first part 
deals with the present tendency towards choosing the non-political profes- 
sional — the expert — rather than the political non-professional — the spoils- 
man — to elective and appointive positions. 

The chapters on Government by the People are philosophical rather than 
practical studies of the part of the “ people ” in government. The discussions 
include the various theories concerning the group and the community, and 
their positions in a democracy; the press as an opinion-showing representative 
of the people; the merits of citizen-training versus individualistic education as 
far as the effects on the form as well as the results of government are con- 
cerned; and the recent trend towards training public servants in universities 
and similar institutions, stimulating the public service as a career. 

The final chapters on Government for the People present the problem from 
the point of view of the governed. Is the form of government really demo- 
cratic and efficient? The volume concludes with the economist’s and the 
social philosopher’s idea of what good government is. Should it satisfy the 
individual citizen’s wants, especially when those services can only be per- 
formed by society, or should it satisfy the community’s wants so far as the 
ethical division of rights and privileges of the members of society is concerned? 

In the words of the editor, “ the articles necessarily represent the opinions 
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of the several contributors. If we do not concur with all that is written, we 
at least can enjoy the equal pleasure of disagreeing.” 2 The fact that con- 
trasting points of view have not been presented is, to this reviewer, a disad- 
vantage. But as a review of that large collection of facts and theories with 
which the student of political science and the assiduous follower of current 
events comes in contact, it is a splendid effort. 


RUSSELL ForsEs.* 


BRANDEIS: LAWYER AND JUDGE IN THE MoperN State. By Alpheus Thomas 
Mason. Princeton: Princeton University Press. 1933. Pp. vi, 203. 
$2.00. 


Recorded history has a way of fastening itself to great personalities. It is 
no accident that leads us to speak of the Napoleonic Era or the Victorian 
Age. Always there have been outstanding individuals who typified the 
spirit of their times; and there is reason to believe that an intimate knowledge 
of the life of such an individual is a key with which to unlock the doors of 
history. 

Ordinarily, we do not think of a judge as the person whose life story pro- 
vides this key. When historians look for the essence of an historical period 
they turn to the lives of military leaders and of statesmen; even in the 
biographies of men who have held judicial office we often find the main stress 
laid upon their non-judicial activities. It is strange that this should be so, 
particularly in the United States. In truth, a searching history of this 
country, striking deep into the ideology of its every period, would emerge 
from an account of the careers of the men who have sat from time to time 
upon the bench of our Supreme Court. Under our constitutional system these 
men have done at least as much to mold our policies and control the lines of 
our social and historical development as have our presidents and our legisla- 
tors. Ever since Marbury v. Madison’ in 1803, the Justices of the Supreme 
Court have been, in effect, a super-legislature, exercising, it is true, a power 
of veto only, but by that means controlling decisively the paths of our in- 
stitutional and economic history. This is the stand taken by Professor 
Mason ? and the reviewer accepts his premise. 

The choice of Louis D. Brandeis as the protagonist of this thesis is par- 
ticularly happy. Mr. Brandeis was an outstanding figure at the American 
bar and a striking force in the development of our legal and economic struc- 
ture for many years before he was appointed to the Supreme Court. Pro- 
fessor Mason wisely prefaces his study of Brandeis the Judge with an account 
of Brandeis the Lawyer. The reader of the present generation remembers 
but vaguely how extensive were the public activities of Mr. Brandeis, and 
how shocking to the conservative legal mind of the early part of the century. 
At first in Massachusetts, and later before national bodies, he appeared as 
The People’s Attorney in what many then regarded as destructive attacks 
upon our most sacred institutions of property. Insurance companies, banks, 
transportation companies, and other quasi-public corporations had felt the 
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sting of his incisive intellect and knew him as a man to be feared. In that 
day there were but few who realized that his criticisms might be actually 
constructive, that some of his most radical proposals of reform might become 
commonplaces of action within the short span of thirty years. When Presi- 
dent Wilson appointed him to the Supreme Court in 1916 the leaders of 
conservative American thought were profoundly shocked. For six months 
the battle raged in the Senate. His confirmation was opposed by the solid 
people, the people who stood highest in general respect because they re- 
flected current beliefs and ideals. Seven former presidents of the American 
Bar Association, including William H. Taft, Joseph H. Choate, and Elihu 
Root led the opposition. 

After a long series of bitter attacks not merely upon his social and eco- 
nomic opinions but also upon his standards of professional ethics, the nomi- 
nation of Mr. Brandeis was finally confirmed by a reluctant Senate. Before 
this was accomplished, President Wilson had written to the chairman of the 
judiciary committee a letter in which he defended his choice and paid 
Mr. Brandeis a tribute equalled in few public utterances about a man still 
living. 

This is the man whose career upon the bench Professor Mason subjects to 
a searching and painstaking analysis. On the jacket of the book appears the 
statement that it “is not written primarily for the scholar or lawyer but 
rather for the general reader.” If this statement truly reflects the author’s 
purpose, he has failed. The reviewer prefers to think that Professor Mason 
announces his real objective in his somewhat naive preface. He is a frank 
and enthusiastic admirer of President Franklin D. Roosevelt and believes in 
the legislative and administrative program of the New Deal. As a student 
of our constitutional system he knows that every important point in this 
program has yet to receive the sanction of the Supreme Court. He knows 
that decisions of the Court will depend, in the last analysis, upon the social 
philosophy of its Justices; that if they believe in socialistic experimentation 
and a planned economy they may find a way to justify such measures within 
the framework of the Constitution; but that if they cling to eighteenth cen- 
tury individualism they will find obstacles insuperable to the validity of much 
that the national administration has attempted. 

Professor Mason’s study demonstrates this much: if Mr. Justice Brandeis 
were the sole Justice of the Supreme Court, or if that Court as at present 
constituted were in the habit of accepting his views, it is at least likely that 
most of the experiments of the New Deal would receive judicial sanction. 
But it demonstrates also that up to the present Mr. Justice Brandeis has not 
occupied this commanding position. Many of his most forward-looking 
opinions have been written in dissent. He often stands alone in his willing- 
ness to blaze new trails; and his frank strictures upon the unwisdom of 
stubborn adherence to the rule of stare decisis are the more striking because 
they are so personal to himself. The author, in his concluding chapter, 
points to a few recent cases in which the Court has grudgingly accepted some 
of the views which Mr. Justice Brandeis “long propounded in dissent.” * 
Though Professor Mason does not venture direct prediction, it is easy to 
discern his hope that more of these views will prevail in the coming judicial 
tests of the New Deal. The reviewer commends the author’s moderation 
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in the field of prophecy; but his own analysis of the authorities points to 
fears rather than to hopes. ; 

The author tells us in his preface that he has attempted no formal biog- 
raphy but has considered “ chiefly the public welfare activities, the ideology, 
and constitutional principles of Mr. Justice Brandeis.” * Within these limits 
he has done a commendable piece of work. But it is marred by adherence to a 
scholastic method that is far too usual. The continuity of the text is broken 
by hundreds of footnotes, containing not merely citations of authority but 
direct quotations, many of which must be read with great care if the text is 
to be understood properly. This reader confesses a sense of extreme irrita- 
tion arising from these broken pages. Full documentation is, of course, 
appropriate and necessary to a study of this nature. But this misuse of 
footnotes, although it is seen so often in the writings of scholars, indicates 
either insensitiveness to literary form or sheer laziness. Certainly a book 
put together in this way will never attract the general reader. Largely for 
this reason, the present reviewer greatly prefers a less pretentious and less 
scholarly volume, The Social and Economic Views of Mr. Justice Brandeis,® 
collected by Alfred Lief. Moreover, in that volume there appears an intro- 
ductory biographical sketch by Professor Charles A. Beard that is a model 
of thoughtful analysis and charming literary style. Similarly, the collection 
of essays edited by Mr. Felix Frankfurter ® and published on the occasion of 
Mr. Justice Brandeis’ seventy-fifth birthday, is far more readable than the 
book under review. These essays cover much of the ground examined by 
Professor Mason; and they are remarkable both for their scholarship and their 
style. One additional fault of the volume under review must be mentioned. 
In any effort to appraise the influence of Mr. Justice Brandeis it is especially 
important to know whether a given quotation is from an opinion in which 
he spoke for the Court or from a dissenting opinion; frequently Professor 
Mason fails to indicate this in his otherwise too full footnotes. 

But the book has great value. It is a thoughtful and systematic attempt 
to evaluate the living philosophy of a man so placed that his beliefs and his 
mode of thinking may influence greatly the course of history. It would 
not be possible in a review of this length to elaborate or even to summarize 
this philosophy. For that the reader must turn to Professor Mason’s pages, 
where he will find the work done capably, though the presentation is some- 
what labored. A careful reading has convinced this reviewer that the 
author fairly presents Mr. Justice Brandeis’ underlying philosophy of life 
and correctly analyzes his mental approach to legal and constitutional prob- 
lems. One gets a diagram of his methods of legal thinking, from which it is 
probably safe to predict his reactions to the important cases that will come 
before the Supreme Court as a result of the events since March 4, 1933. ‘ 

To say of Professor Mason’s learned essay that it is not literature but 
journalism is not to condemn it. He deals with a subject so vital and deals 
with it so vitally that the result must be of and for the day. If tomorrow the 
author’s hopes are realized and his thinly disguised predictions verified, then 
his work will take on the added dignity that we ascribe to successful 
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prophecy. Nevertheless it will remain true that he wrote as a journalist 
writes, both to inform and to persuade his present-day readers upon current 
problems; and he has done this at a time when the subject he treated was in 
so fluid a state that final judgments are impossible. Consequently we can- 
not now appraise his book with that detachment appropriate to the considera- 
tion of so elaborately documented and so thorough a study. 

This reviewer concluded his reading of Professor Mason’s book with the 
hope that some day a competent literary craftsman will write a real 
biography of Mr. Justice Brandeis. But this must await its own sad time, 
for while he lives, Mr. Justice Brandeis is bound always to be a fighting 
controversialist. Implicit in his coldest and most dispassionate judicial 
opinion is the spirit of the crusading reformer. He is always several jumps © 
ahead of his contemporaries on the Bench, even as he was many jumps 
ahead of his rivals at the bar. Some of his progressive opinions will be 
adopted by the Court; others will be rejected. Therefore, the true extent 
of his leadership still has to be demonstrated. 

His future biographer will till a rich field. In addition to his hundreds of 
opinions from the Bench, in his earlier years Mr. Brandeis wrote voluminously 
for the journals and magazines. His speeches at meetings of social-welfare 
groups were often prophetic; and his leadership of the Zionist organization 
from 1913 to 1921 has inspired an interesting biographical volume written 
from that angle alone.? From all these sources there will arise in due time 
a great biography of a great man who has impressed himself upon his genera- 
tion during a period of dynamic growth. Let us hope the day for writing 
it will be long postponed. 

JosepH N. ULMAN.* 


BOOK NOTES 


THE RicHT TO TRADE: AN Essay IN THE LAw oF Tort. By W. P. M. 
Kennedy and J. Finkelman. Toronto: The University of Toronto Press. 
1933. Pp. xvii, 134. $2.50. | 

This monograph presents an analysis of the English cases involving trade 
and industrial aggression, to which is appended a tabulation of the parallel 

Canadian cases since 1889. The authors have attacked the problem mainly 

by trying to deduce the existence of a right to trade from the confusion of 

cases giving and denying relief against various types of interference with 
individual freedom in trading. They have foregone critical analysis of what- 
ever principles are involved in favor of accepting the decisions at their face 
value and organizing them into a scheme of wrongs and rights. This at least 
has the advantage of deflecting disapproval from the book to the opinions 
themselves, as the authors take care to point out. (P. 56.) The decisions, 
of course, have achieved, in the last thirty-five years, a complexity of result 
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and a divergence of fundamental theory that should serve to admit them to 
peerage with the cases in constitutional law. That the confusion is healthy, 
perhaps even fruitful, will probably do for some time as a pragmatic justifica- 
tion for the failure to drive into the open the reasons why interfering with an 
existing contract is so sharply different from and more heinous than merely 
destroying a going business; why motive, intention, and purpose in acts in- 
flicting economic hurt are material, if they are, and why combination affects 
acts individually innocent, if it does. It was thought that Sorrell v. Smith, 
[1925] A. C. 700, would clear away the uncertainties, but the authors assure 
us that it has not. (P. 102.) One might argue, however, that Lord Sumner’s 
brilliantly ironic opinion affords the only real clue — that the factual situa- 
tions usually involved are inherently too complex and variegated to fall into 
easy patterns for judicial administration. At any rate, one feels that the 
authors would have been more convincing if they had shifted their emphasis 
from the rationale of the holdings to the facts of the cases, although that 
technique obviously would bring forth about the same vague conclusions. 


JURISDICTION AND RECOGNITION IN Divorce AND NuLLITy Decrees. Edited 
by William Latey. Issued by the International Law Association. Len- 
don: Sweet & Maxwell, Ltd. 1933. Pp. 111. 55. 


This is a compilation of information received from a questionnaire ad- 
dressed to “ competent legal authorities in most of the principal states of the 
world.” The answer to a questionnaire is not likely to be the result of careful 
investigation nor a model of exact statement. The result is what one would 
expect, a rapid résumé of all laws on divorce and nullity. There is no word 
of comment and no attempt to develop any rule. It is therefore of value 
chiefly for obtaining a quick and rather erudite guess at any law in which one 
may be interested. 


LAw AND PRACTICE IN CorPoRATE Controt. By Chester Rohrlich. New 
York: Baker, Voorhis & Co. 1933. Pp. vii, 268. $3.50. 


Although the author of this book has, in the alleged interest of complete- 
ness, introduced into it an extremely incomplete account of government con- 
trol of business corporations, the primary purpose of the book is to give an 
up-to-date account of the legal problems relating to the internal control of 
such corporations and of the conclusions which judges and legal writers have 
reached with respect to their solution. The law of corporate control, as thus 
envisaged, includes control through voting power and voting trusts, creditor 
control through protective committees and reorganizations, judicial control of 
majorities through shareholders’ bills, shareholders’ rights to information as to 
what the management is doing, and special problems of control relating to 
close corporations. There is little in the author’s treatment, of these subjects 
which is calculated to help anyone to new insights into how the law may be 
molded so as more effectively to serve the needs of present-day corporate 
enterprise. On the other hand, as a summary of the more important decisions 
and law review articles in the field the book has substantial merits. Parts of 
it are much better than others. Thus the chapter on reorganization through 
receivership, which gives an informative account of how such reorganization 
works and what various critics have said about its defects, contrasts oddly 
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with the earlier colorless chapter on protective committees, which gives little 
indication of the practical effect which the personnel of such committees and 
the character of the deposit agreements under which they act have in determin- 
ing by whom and for what purposes insolvent corporations are controlled. 
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